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In a previous article we have discussed at some length the posi- 
tion of trustees implicated in breaches of trust, and the remedies 
that might be resorted to against them, reaching the following 
conclusions: First, that the doctrine suggested by Story, and 
hinted at in several cases, to the effect that trustees, by com- 
nitting any breach of trust, make themselves liable, jointly and 
severally, as tort-feasors at common law for the whole damage 
done, was erroneous and really unsupported by authority. Sec- 
ond, that the cases in which trustees had been held liable in this 
way would be found to be cases not simply of breach of trust, 
but of actual fraud upon the cestui que trust. Third, that, in the 
ordinary case of a simple breach of trust accompanied by no 
moral wrong, relief was only obtainable by equitable procedure, 
in which all implicated must be made parties, and in which con- 
tribution among the wrong-doers would be allowed.1 We ven- 
tured at the same time to suggest a doubt whether this distinction 
between fraudulent and non-fraudulent breaches of trust would 
in the long run be upheld. In considering this subject it should 
of course be borne in mind that with regard to remedies there is 
a broad line of distinction between private and corporate trusts. 
In the former class, the trustee holds the legal title to the prop- 
erty, and the cestui que trust cannot sue except in equity. In 
the latter, the title in most cases is in the corporation, and there 
is no difficulty in that regard in sustaining a suit at law. In the 
case of insolvent corporations, the receiver has the same right to 
sue that the corporation had. 


1 The American Law Review, xiv. 36. 
VOL. 11.— N. 8. 12 
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The New York Court of Appeals has since decided an impor. 
tant case which throws new light on this subject, and, so far ag the 
New York courts are concerned, finally settles all doubts as to 
the distinction between fraudulent and non-fraudulent breaches 
of trust, by sweeping it away altogether.1 The suit was originally 
brought in the Supreme Court by the receiver of a savings bank 
against a number of trustees for damages caused by their miscon- 
duct in the management of the affairs of the bank. It is one of g 
large number of suits of this character which have been litigated 
in the New York courts since the panic of 1873. The miscon. 
duct charged was the purchase by the trustees of real estate not 
needed for the purposes of the bank, at a time when the con- 
cern was insolvent. The transaction was substantially as fol- 
lows: The bank owed its depositors over $70,000, and its assets, 
apart from their insufficiency in amount, were in an unsatisfactory 
state to meet any sudden or immediate call; the actual cash on 
hand amounted to something over $13,000. In this condition of 
affairs the trustees authorized the purchase of four city lots for 
$74,500, $10,000 to be paid at once on delivery of the deed. The 
trustees then sold three of these lots,so that the transaction re 
sulted in their holding a single lot for $29,250, upon which they 
proceeded to erect a banking-house. There was no question that 
the purchase was within the powers of the corporation, — it was an 
act intra vires, but, as the plaintiff insisted, grossly negligent in 
its character. As to one of the defendants, however, the question 
arose (the General Term taking the view that there was no evi- 
dence that he was present at the meeting which authorized the 
purchase), whether he was liable for what is termed a * passive” 
breach of trust, on account of his inaction after the breach of 
trust committed at the meeting which authorized the purchase 
came to his knowledge. We say that the question arose, although 
it does not seem to have been actually involved in the case, but 
the court in its opinion discusses the liability, and says: “ Nor 
is he liable because of his subsequent inaction. Such inaction is 
not, in fact, the charge made against him; but even if it were, 
what could he do? The transaction was executed and com- 
pleted. It was authorized by law. It was valid as between 
grantor and grantee. He could not have had it rescinded or set 


1 Hun vy. Cary, 59 How. Pr. 426; Same vious appeal under the name of French v. 
v. Same, id. 489; and see s.c. on a pre- Redman, 18 Hun, 502. 
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aside. A different question would have been presented if it had 
been ultra vires or fraudulent. It might then be urged that the 
trustee is bound to see to it that the corporate moneys are not 
dissipated in violation of statutory inhibition. But he cannot be 
expected to follow up every negligent act which transpires in his 
absence, especially when he is powerless to remedy the evil and 
his protest would be mere brutum fulmen;” and as to this de- 
fendant a new trial was ordered. The case was taken to the 
Court of Appeals by both sides, and was decided in September of 
last year. Elaborate arguments were made going over the whole 
ground of the responsibility of trustees and remedies against 
them, and the opinion given discusses at considerable length the 
various questions presented. First, as to the measure of fidelity 
and care which trustees of a savings bank owe to the bank and 
its depositors, the court holds that the relation between the cor- 
poration and the trustees is mainly that of principal and agent, 
while the relation between the trustees and the depositors is sim- 
ilar to the common one of trustee and cestui que trust. “If they 
act fraudulently, or do a wilful wrong, it is not doubted that they 
may be held for all the damage they cause to the bank or its 
depositors. But if they act in good faith within the limits of 
powers conferred, using proper prudence and diligence, they are 
not responsible for mere mistakes or errors of judgment... . 
What degree of care and diligence are they bound to exercise ? 
Not the highest degree ; not such as a very vigilant or extremely 
careful person would exercise. If such were required, it would 
be difficult to find trustees who would ineur the responsibility of 
such trust positions. It would not be proper to answer the ques- 
tion by saying the lowest degree. Few persons would be willing 
to deposit money in savings banks or to take stock in corpora- 
tions with the understanding that trustees or directors were 
bound only to exercise slight care, such as inattentive persons 
would give to their own business, in the management of the large 
and important interests committed to their hands. When one 
deposits money in a savings bank or takes stock in a corporation, 
thus divesting himself of the immediate control of his property, 
he expects, and has the right to expect, that the trustees or di- 
rectors who are chosen to take his place in the management and 
control of his property will exercise ordinary care and prudence 
in the trusts committed to them, —the same degree of care and 
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prudence that men prompted by self-interest generally exercise 

in their own affairs. When one voluntarily takes the position of 
trustee or director of a corporation, good faith, exact justice, and 
public policy unite in requiring of him such degree of care and 
prudence, and it is a gross breach of duty, crassa negligentia, not 
to bestow them.” 

The learned court explains further that this measure of dili- 
gence is always qualified by the nature of the thing over which 
the trust is exercised. ‘ What would be slight neglect in the 
care of a quantity of iron might be gross neglect in the care of a 
jewel. What would be slight neglect in the care exercised in the 
affairs of a turnpike corporation, or even of a manufacturing cor 
poration, might be gross neglect in the care exercised in the man- 
agement of a savings bank intrusted with savings of a multitude 
of poor people, dependent for its life upon credit, and liable to be 
wrecked by the breath of suspicion.” Referring to the three de. 
grees of negligence, — slight, ordinary, and gross, — and the claim 
on behalf of the defendants that they could only be held responsi- 
ble for gross negligence, the court says: “If gross negligence be 
taken, according to its ordinary meaning, as something nearly 
approaching fraud or bad faith, I cannot yield to this claim, and 
if there are any authorities upholding the claim, I emphatically 
dissent from them. It seems to me that it would be a monstrous 
proposition to hold that trustees intrusted with the management 
of the property, interests, and business of other people, who divest 
themselves of the management and confide in them, are bound to 
give only slight care to the duties of their trust and are liable 
only in case of gross inattention and negligence; and I have 
found no authority fully upholding such a proposition.” The 
court then proceeds to examine some of the cases which were sup- 
posed by the defendant’s counsel to furnish ground for this 
proposition, and shows that they do not support it, or are opposed 
to the general current of authority. 

The facts in Hun v. Cary naturally led the Court of Appeals 
to the same conclusion as that reached by the court below, — that 
the acts upon which the suit was founded showed a want of that 

1 Scott v. Depeyster, 1 Edw. Ch. 513, which Northington, L. C., laid it down 
543; Spering’s Appeal, 71 Pa. St. 11; that “no man can require, or with reason 
Litchfield v. White, 7 N. Y. 488. To these expect, a trustee to manage his property 


may be added the somewhat remarkable with the same care and discretion that he 
case of Harden vy. Parsons, 1 Eden, 145,in would his own.” 
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measure of diligence referred to above, and that the evidence 
justified a finding by the jury that this was no case of mere error 
or mistake of judgment on the part of the trustees, but one of 
improvidence, of reckless, unreasonable extravagance. 

Under the New York practice, actions purely equitable in 
character are triable only before a judge holding a Special 
Term; and in Hun v. Cary, before the jury was empanelled, 
the defendants urged that the case was improperly in the cir- 
cuit; and the refusal of the court below to send the case to 
the Special Term was one of the objections to the verdict on 
appeal. As to this the Court of Appeals held that the action 
was purely legal in its character; that the receiver could main- 
tain any action which the bank itself might have maintained 
against the trustees, regarded as its agents; that no equitable 
rights were to be adjusted, and that there was therefore no occa- 
sion to appeal to an equitable forum. Consequently the action 
being an action for a tort, the plaintiff could sue one, some, or all 
the wrong-doers, and recover all the damages. This disposed of 
the objection taken, that all the trustees of the bank should have 
been joined as defendants. For certain reasons which have 
nothing to do with the question here under consideration, the 
appeal of the plaintiff from the order of the General Term grant- 
ing a new trial to the defendant, who was not present at the 
meeting, was dismissed. 

The same volume of reports which contains Hun v. Cary also 
contains some other cases of a similar character decided upon 
demurrer at Special Term.’ In the first of these the court says, 
with regard to passive breaches of trust: “A trustee of a bank 
cannot, however, close his eyes and remain passive while his asso- 
ciates are wasting by improvident investment the moneys of the 
corporation, the entries in respect to which all appear upon the 
books, with which he is presumed to be cognizant. It is his duty 
not only actively to oppose such conduct, but to invoke the need- 
ful measures to restrain its continuance, and by timely action seek 
to recover back the moneys” (p.311). With regard to the right 
of the defendant to know at the outset whether the action is of a 
legal or equitable character, the court says: * Although I can- 
not determine whether the plaintiff will bring the case to trial at 
the Special Term in equity or before a jury, yet the objection will 


1 Paine v. Barnum, 59 How. Pr. 308; Same v. Irwin, id. 316 ; Same v. Mead, id. 318. 
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be considered as though this was an action in equity, and to be 
tried as such,” thus hinting that the question may be determina. 
ble by the plaintiff at his own option (p. 313). In the third of the 
above cases the bank had made a loan to one Wright of the sum 
of $25,000 on bonds and mortgages. Some of the defendants 
demurred, mainly on the ground that the act, if illegal, was com. 
mitted by trustees other than themselves, and that they conse- 
quently could not be charged with it. As to this the court says; 
‘The transaction was at the time entered on the books of the bank, 
and although made by the bank officers it is presumed to have 
been done with the knowledge and assent of the trustees. They 
are legally chargeable with notice of the acts of the officers in and 
about the business of the bank, especially when they are entered 
on the books; and if they would escape liability, they must 
dissent from and oppose illegal or improvident action, and seek 
to remove officials who do them. The trustees are responsible 
for the acts of officers whom they place and retain in position.” 
The officers here referred to were themselves also trustees. 

The question of the liability of trustees for inaction when their 
associates commit breaches of trust has also been somewhat dis- 
cussed in another unreported case recently decided in the Supreme 


Court on demurrer where the plaintiff stated one of the causes of 
action as follows : — 


“ And the plaintiff also says, that said investment or loan was not author- 
ized or directed by the unanimous vote of all the trustees of said bank 
present at a regular meeting of the trustees, nor was it, or the pay- 
ment of the money so invested, authorized, or directed by seven votes at 
a meeting of said trustees, nor was it authorized by the trustees at all at 
any meeting. ‘That said investment was, however, entered on the books 
of said bank, and could and would have been known to the defendants’ 
testator by the exercise of reasonable care and diligence, and by such dili- 
gence as he was bound to use as a trustee of said bank, and was in fact 
known to him immediately after it was made. 

“ That the defendants’ testator never objected to or complained of the 
same, or called to account the persons or officers of said bank who actually 
made the same, or sought to have them removed or punished, or restrained 
from illegal acts, but lay down supinely and submitted thereto. And, on 
the contrary, the defendants’ testator, as a trustee of said bank, ratified, 
approved, and confirmed said investment, and became responsible for the 
same. And the plaintiff says that the premises covered by said mortgage 
were not fairly and reasonably worth double the amount loaned thereon, 
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and that said loan and investment was not an act of that reasonable care, 
skill, and diligence which trustees of savings banks are bound to exercise in 
respect to loans and investments.” 


The plaintiff united with this cause of action several others ; and 
the defendants demurred on the ground of a defect of parties de- 
fendant, and because of misjoinder of causes of action. The foun- 
dation of both these grounds of demurrer was substantially the 
same: that some of the causes of action—for example, the one just 
cited — were purely equitable in character, while one of them was 
purely legal, and hence, as to the former, the plaintiffs should 
have made the other trustees parties defendant ; while as to the 
legal cause of action, that being for a joint and several tort, no 
such necessity existed, but the causes of action involving a con- 
troversy between different parties could not be united with the 
others. The court, however, took the view that the cause of action 
just cited was legal or equitable at the plaintiff's option, saying : 
“ As has been already observed, under the decision of the general 
term above mentioned, it would seem that the plaintiff would 
have the right to recover at law if he makes out a cause of action 
against the defendants in respect to the first seven alleged causes 
of action. It is true that he might also be entitled, as to the first 
seven causes of action, to equitable relief; and he would not be 
entitled, perhaps, to such equitable relief as to the eighth cause 
ofaction. It is impossible for us now to determine which class of 
relief he will seek. If he seeks equitable relief as to the first 
seven causes of action, the court must remit the case as to the 
eighth cause of action to the legal side of the court.” 

A recent English authority as to corporate trusts may be prof- 
itably compared with the above cases. 

In Marzetti’s case, decided in the Court of Appeal, and reported 
in 42 Law Times Reports, 206, the following facts appeared: At 
the meeting of the board of directors of the Railway and General 
Light Improvement Co., at which Marzetti, a director, was pres- 
ent, it was resolved that a check should be given to a promoter 
of the company for preliminary expenses. Marzetti joined in 
voting for the resolution, without any further inquiry as to what 
the money was to be paid for. It was proved that it was in fact 
for liabilities incurred by this promoter in “ rigging the market,” 
so as to enhance the price of the company’s shares. It appeared 
also that there was a finance committee, but Marzetti was not a 
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member of it. The payment was plainly illegal and a breach 
of trust, and the Master of the Rolls decided, without expressj 
any doubt upon the subject, that Marzetti must be held liable to 
the official liquidator, following the case of Joint-Stock Discount 
Co. v. Brown! On appeal this decision was affirmed. With re 
gard to the general principle involved, James, L. J., said; 
** Now, a director should not be held liable upon any very strict 
rules, such as those —in my opinion, too strict rules — which 
were laid down by the Court of Chancery to make unfortu- 
nate trustees liable; directors are not to be made liable on 
those strict rules which have been applied to trustees. But they 
must show something like reasonable diligence. . . . Mr. Oswald 
said there was a finance committee, and if he could have made 
out that the matter had been before the committee, and it had re- 
ported to the general body of the directors that they found, on 
inquiry, that the money was due, then I am not prepared to say 
if Mr. Marzetti and the other directors had accepted the report, 
bona fide relying on the finance committee merely without any 
further inquiry, and even if they had drawn a cheque and directed 
it to be paid, if the finance committee found that it was really 
due, — in either of those cases I am not prepared to say that Mr. 
Marzetti would have been liable. But looking at the books, the 
case is quite different.” 

Brett, L. J., said: “The question is, whether Mr. Marzetti has 
been guilty of such negligence as would make him liable in an 
action. Mere imprudence is not such negligence. Want of 
judgment is not. It must be such negligence as would make a 
man liable in point of law. Mr. Marzetti has been guilty of not 
making those inquiries which a person of ordinary care in his po- 
sition would have made.” And the learned judge expresses 
the same opinion with James, L. J., as to the supposed case of 
payments made by the authority of the finance committee. 

Cotton, L. J., said: “I agree with what has been said as to 
Mr. Marzetti being liable, and as to the difference between the 
positions of directors and trustees, though directors are often con- 
sidered as trustees. Trustees are liable, whatever trouble they 
take, if the fund in their care goes not according to the trust. 
Opinions of counsel, bona fides, or care do not protect them. Now, 
directors are confidential agents with the liabilities of trustees, but 


1 L. R. 8 Eq. 381. 
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they have a large discretion, and if they act bona fide they are re- 
lieved, and are not liable for want of judgment or error if they 
make a payment which is in fact not for the purposes of the com- 

y.... As to the cases in Overend ¢ Gurney Co. v. Gibbs,! 
it was sought to make directors liable for making a bargain for 
which the company was expressly formed. They might have 
been liable if, knowing that the bargain was very improvident, 
they had neglected to say so; but there was no such charge 
against them ; there was no charge of negligence pleaded against 
them; that case, therefore, has no bearing upon this. In The Land 
Credit Co. v. Lord Fermoy? the person sought to be made liable 
did not, it is true, know for what purpose the money had been 
paid; but the cheque had been before the executive committee, 
who reported that it was.a proper payment. That is just the 
distinction between that case and the present.” 

These recent cases present in various ways two very interest- 
ing and constantly recurring questions,— the measure of care 
which the law exacts of trustees, and the responsibility of trustees 
for one another’s acts. As has been above pointed out, the 
Court of Appeals of New York, in Hun v. Cary, entirely sweeps 
away the distinction which seemed to have grown up between 
fraudulent and non-fraudulent breaches of trust, and extends the 
common-law liability of trustees as joint and several tort-feasors 
to all cases of negligence. The court might certainly have con- 
fined it, upon the facts of the case, to gross negligence, but there 
is nothing in the opinion to indicate that they make any such 
distinction ; and while they denominate the absence of ordinary 
care “ gross negligence,” this is merely tantamount to saying that 
gross negligence is a fit designation to apply to any failure in the 
discharge of duty. Thus far all is plain; but when the court 
undertakes a definition of the degree of care for the absence of 
which trustees are then liable, they reach a singular conclusion : 
they say that it is ‘the same degree of care and prudence that 
men prompted by self-interest generally exercise in their own 
affairs.” This expression would, at the first blush, seem to permit 
the very looseness in the management of trusts which the case itself 
discountenances. ‘ Ordinary care ” is the proper test in consider- 
ing rights of an individual as to third persons or the world at large. 
A carriage must be driven through the street with ordinary care, a 


1L. R 5H. L. 480. 2 L. R. 8 Eq. 7. 
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ship must be navigated with ordinary care ; and this merely meang 
the care which a prudent driver or prudent navigator would ordi- 
narily apply; but the nature of the trust relation shows that 
rules of conduct derived from the management of individual 
concerns have no application to the conduct of persons who 
assume specially defined and limited trust duties. What the 
trustee undertakes to do is to execute faithfully the duties of the 
trust, embracing in this an exact observance of all restrictions 
imposed either by the trust instrument or fixed rules of law. 
This, of course, is entirely different from that ordinary care which 
is exacted of him, not (as we shall see) in his own concerns, but 
in his avoidance of injury to third persons. 

Wharton, in his work on Negligence,’ has discussed the degree 
of care required of trustees at some length. He insists that the 
test of diligentia quam suis conflicts with all sound principle. A 
trustee may, for instance, speculate with his own funds, but he is 
never allowed to speculate with those of his cestui gue trust. So 
he may leave his own money locked up in his safe; but he will 
be charged with negligence if he so treats the money of another. 
But he goes further, and lays it down that if the trustee has some 
peculiar aptitude for the particular work, he must apply this 
aptitude. Hence we get the rule that the measure of diligence 
required of a trustee is that amount of care which a good business 
man, having the qualifications for it of the trustee in question, 
would usually apply when charged with the trust in question? 
If this definition were correct, it would be open to the objection 
that it states an identical proposition ; but besides this, the doc- 
trine of peculiar qualifications, though it is no doubt found to 
exist in cases of agency, and master and servant, and of profes- 
sional employment, has no place in the law of pecuniary trusts. 
A trustee under a will is not required to make his fund yield any 
more because he happens to have a great money-making faculty ; 
nor is his having less of this faculty than another a cause of ex- 
oneration in case of loss. 

To go back to the decision in Hun v. Cary, the New York court 
qualifies the rule of ordinary care as first laid down by it, by 
adding, this is always affected and modified by ‘the nature of the 
thing over which the trust is exercised,” and instances first the 
different degrees of care that would ordinarily be bestowed upon 


1 Whart. Neg. (2d ed.), ch. iv. 2 Wharton, § 518. 
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a jewel and a quantity of iron. But this illustration, to our 
mind, rather emphasizes the inapplicability of the test of ordinary 
care; for, in the case of pecuniary trusts, the thing is always the 
same. It is always money or securities, and no more care has to 
be exercised as to one quantity of money or one kind of security 
than as to another. The court then goes on to say, in further 
illustration of what it means by ordinary care: ‘* What would be 
slight neglect in the care exercised in the affairs of a turnpike cor- 
poration, or even of a manufacturing corporation, might be gross 
neglect in the care exercised in the management of a savings 
bank.” Waiving the difficulty which is created by the use of the 
words “slight” and * gross”’ in this connection, there seems to be 
a confusion here between the thing over which the trust is exer- 
cised, and the objects and purposes. of the trust. In the case of a 
turnpike corporation, the thing is the highway, or the tolls taken 
upon it; in the case of a savings bank, the thing is the savings of 
the depositors. If there is any difference between the amount 
of care required in the one case than in the other, it must be 
because the object and purpose of the trust is in the one case 
profit, which involves the idea of risk, and in the other absolute 
safety, which excludes it. If this reasoning is sound, we derive 
from it the rule that the care required from trustees is simply the 
amount of care necessary to carry out the objects of the particu- 
lar trust in question. And in applying this rule we cannot see 
any difference between acts ultra and intra vires. A trustee is 
not less bound by the general rules of law than he is by the 
express directions contained in the instrument or statute which 
creates the trust ; though it is of course easier to see in the case 
of an act in plain violation of an express direction that there has 
been a breach of trust, than it is in the case of an act intra vires as 
regards third persons, but still a breach of trust, because a violation 
of duty implied by the trust relation. This test, afforded by the 
purpose of the trust, fully explains the remark made in so many 
cases, that there is a difference between the care required of 
directors of trading corporations and ordinary trustees.! The 
fund in the one case is invested in commercial enterprises with a 
view to profit, and this is the very object of the creation of the 
corporation ; in the other, the primary object is a certain low rate 
of interest and absolute safety. But except as far as this dis- 


1 Marzetti’s Case, ubi supra, 


ing 
di. 
lat | 
lal 
ho 
he 
s 
h | 
t | 
4 
| 


170 TRUSTEES AS TORT-FEASORS. 
tinction extends, there cannot be any difference whatever between 
the care required of directors and trustees. A director, in endeay- 
oring to get a profitable return for his money, is bound to exercise 
just as many precautions, and take just as much care, as a trustee 
in keeping his fund safely invested. He has a large “discretion” 
in the use to which he will put his cestud que trust’s money ; but 
he cannot have a discretion to relax his own vigilance. He may, 
for instance, embark in a mercantile venture, but this would not 
justify him in omitting to insure his cargo. 

The question has been frequently raised whether the fact of 
the trustee's rendering his services gratuitously makes any differ- 
ence in the degree of care required of him, and there certainly is 
some authority to support the distinction, although, ever since 
the decision of Lord Hardwicke, .in Charitable Corporation vy. 
Sutton,! the view generally taken has been that paid and unpaid 
trustees stand upon precisely the same footing. Thus, in Litchfield 
v. White,? the New York Court of Appeals said : — 

‘** But in the case under consideration the assignment gives 
the trustee the right to retain the expenses of the trust, and a 
reasonable compensation for his services in its execution. He 
stands, therefore, in regard to his obligation to exercise diligence, 
in the light of a paid agent for the parties interested, and not in 
that of a gratuitous bailee or trustee. Such an agent is liable for 
ordinary negligence, or the want of that degree of diligence which 
persons of common prudence are accustomed to use about their own 
business and affairs” (p. 444). Thus clearly implying that gra- 
tuitous bailees were liable only for gross negligence. 

In Spering’s Appeal it was held by the Supreme Court of 
Pennsylvania that the directors of a stock corporation stood, to 
stockholders, not in the relation of * technical trustees,” but in 
that of mandataries,— “persons who have gratuitously under- 
taken to perform certain duties, and who are therefore bound to 
apply ordinary skill and diligence, but no more” (p. 21). 

It seems idle to attempt to reconcile these decisions with that 
in Hun vy. Cary, and we merely refer to them as illustrating in a 
striking way the hopeless confusion into which we are plunged 
by attempting to introduce the three degrees of negligence into 
cases of trust. 

In several American cases it is suggested that advice of counsel 


1 2 Atk. 400. 
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will exonerate a trustee, who is in doubt which of two courses to 
pursue, from all blame; or that an “ honest mistake” as to the 
extent of his powers will excuse him.! But in England advice of 
counsel is never admitted as an excuse, and a fortiori honest mis- 
take cannot be. As an illustration of the difference between the 
two views, we may refer to the case of Miller v. Proctor? 

The defendants, who were executors under a will, invested 
money in a mortgage on mill property, sufficient in value to 
secure the loan, buf not wholly the property of the mortga- 
gor. It was owned by him and his brother as tenants in common, 
and was used by them as partners in the milling business. By 
the law of Ohio, it was therefore subject in equity to partnership 
liabilities. The firm became insolvent, the property was sold to 
pay the partnership debts, and the mortgage debt was lost. The 
court exonerated the trustees, on the ground ‘that they acted in 
utter ignorance of the law — or rather the rule of equity — by 
which such property is subjected, as personal assets, to the pay- 
ment of partnership debts, to the exclusion of liens created there- 
on by the individual members of the firm. It is admitted that 
they acted in good faith and exercised their best judgment. 
They followed the advice of their counsel, a lawyer of large prac- 
tice and long experience, and who stood high in his profession. 
Would it be just, under such circumstances, to hold them ac- 
countable for their ignorance of this recondite, and I might even 
say doubtful, principle of law, —a principle which, though estab- 
lished as law in Ohio, is said to be denied in some other States? 
It never occurred to their counsel to suggest the existence of any 
such rule of law. How could we expect it would occur to the 
executors, who were unlearned in the law? The evidence shows 
that the executors consulted many business persons as to the 
propriety and safety of taking the proposed security, yet no one 
suggested any difficulty or objection on the ground that the mill 
was partnership property. In all probability, had the testator him- 
self, or the legatees themselves, been consulted, under the same cir-— 
cumstances, they would have fallen into the same mistake. Is it 


1 Hodges v. N. E. Screw Co., 1 R.1. Appeal are cited, with a number of Eng- 
812; Hun v. Cary, 59 How. Pr. 439, 441; lish cases, by a leading text-writer (2 Perry 
Spering’s Appeal, 71 Pa. St. 11; Neff’s on Trusts, 2d ed., 562), to the point that 
Appeal, 57 Pa. St. 91; Calhoun’s Estate, the advice of counsel will not protect a 
6 Watts, 189. trustee, whereas it is an authority directly 

2 20 Ohio St. 442. Thiscase and Nef’s the other way. 
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just, then, to hold the executors responsible for this loss? Are 
they guilty of a breach of trust, a betrayal of the confidence im. 
posed in them by the testator? A majority of the court think 
not. It seems to us that in taking this last mortgage the exeeu- 
tors acted up to the standard observed by men of ordinary pru- 
dence and sagacity.” It is curious to see the court here actually 
applying the test of diligentia quam suis in a manifestly improper 
way. It would not make any possible difference whether the 
testator himself would have made the same mistake. Even if he 
knew of this rule of law, he might have taken the risk, if he 
pleased. The true question is whether, where it appears that 
trustees have committed a breach of trust, they shall be permitted 
to introduce evidence to show that they honestly mistook their 
duty, and that their mistake was the result of the advice of coun- 
sel. The answer to be given will depend upon the general view 
taken of trusts. If the view taken in Hun v. Cary, that what 
has to be ascertained is the amount of care exercised, for the pur- 
pose of comparison with an absolute standard, then there would 
seem no reason why a trustee should not be permitted to excuse 
himself in this way, provided that he can satisfy the court as to 
the facts. But in England the matter is treated entirely as one 
of public policy. Thus, in Doyle v. Blake,! the court says: “I 
have no doubt they meant to act fairly and honestly, but they 
were misadvised ; and the court must proceed, not upon the im- 
proper advice under which an executor may have acted, but 
upon the acts he has done. If, under the best advice he could 
procure, he acts wrong, it is his misfortune; but public policy re- 
quires that he should be the person to suffer.” * 

We have gone into the question of exoneration through advice 
of counsel at some length, because it seems to be connected with 
the question of the joint and several responsibility of trustees at 
common law under such decisions as that of Hun vy. Cary. It 
is hardly necessary to say that there is no such thing known 
to the common law as exoneration for a joint and several tort 
caused by neglect of “ ordinary care” by means of legal advice. 
In the case of malicious prosecution it is undoubtedly true that 
where the defendant in the original proceedings, instead of rely- 


1 2 Sch. & Lef. 248. that the maxim ignorantia legis neminem ex- 
2 The cases on this subject may be cusat does not state a presumption, and has 
referred to as affording a striking proof nothing to do with the rules of evidence. 
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ing upon his own judgment, has taken the advice of counsel 
and acted upon it, he may in the main action show that he did so, 
and indeed is expected to do this. But this is merely for the pur- 
pose of making out a case of probable cause and disproving malice. 
The advice is not introduced in evidence by way of excuse, but 
merely to show that he acted in good faith. So, in libel, it may 
be that the defendant would be allowed to introduce evidence 
showing that he had consulted counsel for the purpose of proving 
absence of malice, as, for instance, in the case of a letter or a pub- 
lication. In these cases the issue is not one of negligence. But 
in the case of an ordinary tort, where the issue is simply negli- 
gence, like collision on the highway, the idea that any defence 
could be made out through legal advice on the subject of the de- 
fendant’s rights and duties is manifestly absurd. 

It will be seen from this that the English cases, with regard to 
trusts, above referred to, are more consistent throughout than 
the American cases ; for while the theory of a joint and several 
tort arising from a breach of trust prevails in the English courts, 
they never allow a trustee to make out a defence through advice 
of counsel, while in several American courts, although the New 
York doctrine is now to be considered the prevailing one in this 
country, the inconsistent view is taken that the trustee may in- 
troduce this excuse himself by proving advice, or that he has 
honestly, after due care, mistaken his powers; while at the same 
time he is held liable in solido for all the damages that may have 
been caused by the breach, precisely as he would be in an action 
for running down on the highway. 

We now proceed to consider the second branch of the subject, 
which is, however, closely related to the first, — the responsibil- 
ity of one trustee for the acts of another, — particularly in the case 
of corporate torts, through what is termed a passive breach 
of trust. 

The idea that one trustee can be held responsible through mere 
inaction for breaches of trust committed by others seems at first 
to be opposed to the general rule of equity, that one trustee is not 
responsible for the acts, defaults, or receipts of another. 

The leading English authority on this subject is Townley v. Sher- 
borne! The facts in the case were, that one of two assignees in 
trust of a lease for the benefit of an infant took the profits, and was 
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in arrears and unable to satisfy. The other assignee had joined in 
an acquittance for a year and a half, but no further. It was held, 
after consultation with several of the judges, by the Lord Keeper, 
that he was chargeable only with what had come into his hands, 
The following extracts show on what ground the decision rests; 
‘Where lands or leases were conveyed to two or more upon 
trust, and one of them receives all or the most part of the profits, 
and after dieth or decayeth in his estate, his co-trustees shall not 
be charged or be compelled in this court to answer for the re- 
ceipts of him so dying or decaying, unless some purchase, fraud, 
or evil dealing appear to have been in them to prejudice their 
trust, for they being by law joint tenants, or tenants in common, 
every one by law may receive either all or as much of the profits 
as he can come by; and it being the case of most men in these 
days that their personal estates do not suffice to pay their debts, 
prefer their children and perform their wills, they are enforced 
to trust their friends with some part of the real estate to make 
up the same, either by the sale or perception of the profits; and 
if such of these friends who carry themselves without fraud 
should be chargeable out of their own estates for the faults and 
deficiencies of their several co-trustees, who were not nominated 
by them, few men would undertake any such trust. ... But 
his Lordship and the said judges did resolve, that if, upon the 
proofs or circumstances, the court be satisfied that there be dolus 
malus, or any evil practice, fraud, or ill intent in him that per- 
mitted his companion to receive the whole profits, he may be 
charged though he receive nothing.”' In Fellows v. Mitchell? 
two trustees in a mortgage of £200 joined in an assignment 
of the term and acquittance for money, each receiving one-half. 
One proved, afterwards, to be insolvent. It was held, that each 
trusteee need only answer for what he had received. The Lord 
Keeper said: ‘It seems to be substantial injustice to decree a 
man to answer for money which he did not receive, at the same 
time that the charge upon him by his joining in the receipt is but 
notional.” 
The rule is stated by Story as follows: ‘In cases where there 
are several trustees the point has often arisen, how far they are 
to be deemed responsible for the acts of each other. The general 


1 Townley v. Sherborne, 2 W. & T. Lead. Cas. in Eq. (4th ed.) 858. 
21P. Wms. 81. 
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rule is, that they are responsible only for their own acts, and not 
for the acts of each other, wnless they have made some agreement 
by which they have expressly agreed to be bound for each other, or 
they have by their own voluntary co-operation or connivance enabled 
one or more to accomplish some known object in violation of the 
trust.” 

The same general rule is fully recognized by our courts.2- Thus, 
in Stowe v. Bowen, where A. conveyed his money, which was in 
B.’s possession, to B., C., and D., upon trust, B. paid the money 
to C. in the presence of D., who advised and acted with B. and C. as 
to the trusts, but never had possession of any of the funds, it was 
held that D. was not liable to A. for the fund in an action for 
money had and received, in the absence of fraud or of any agree- 
ment to be responsible jointly. In Banks v. Wilkes, three executors 
allowed a fourth to manage trust property, giving him exclusive 
possession and control, and apparently exercising no supervision 
whatever. It subsequently turned out that he had received $6,000, 
paid in on bond and mortgage, and applied it to his own purposes. 
He afterwards died insolvent. It was held that the other exec- 
utors were not responsible; that ‘ the defendants were simply 
passive,” and that there had been no breach of trust by them. 

It will be seen from the foregoing cases that the rule exempt- 
ing trustees from all liability for acts of co-trustees, except in 
the case of co-operation or connivance (about which, of course, 
there can be no doubt), rests on the foundation that one man 
should not be held responsible for the acts of another over 
which he has no control. The modern English cases, however, 
as to private trusts have so extended the theory of co-operation 
or connivance, that it is not perhaps too much to say now that 
the present English rule is that one trustee is responsible for 
the negligent act of any other trustee, unless he can show that 
at every instant of time, from the commission of the act complained 
of down to the time of suit brought against him, he protested 
against it, and used every effort in his power to recover any money 
lost to the trust fund through it 


1 Story’s Eq. Jur. § 1280, Stowe v. Bowen, 99 Mass. 194; Worth v. 
2 Sherman vy. Parish, 58 N. Y. 488; McAden, 1 Dev. & Bat. (N. C.) Eq. 199; 
Sutherland v. Brush, 7 Johns. Ch. 17; Jones’s Appeal, 8 W. & S. 143; Adair v. 
Monell v. Monell, 5 id. 283; Banks v. Brimmer,74 N. Y. 539. 
Wilkes, 8 Sandf. Ch. 99; White v. Bullock, 8 Brice vy. Stokes, 11 Ves. 319; Mendes 
20 Barb. 91; Peter v. Beverly, 10 Pet.582; v. Guedalla, 2 J. & Hem. 259. 
VOL. 11. — N. 8. 18 
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The second of the cases cited below shows to what an extraop. 

dinary length the English courts have recently gone in this dj- 
rection. Two trustees intrusted a box containing securities to g 
third, for the purpose of converting them into other securities, 
The third abstracted them, and the other two did not examine 
the box to see whether the securities were in it. It was held that 
they were liable for the loss. In deciding the case, Sir W. Page 
Wood, V. C., said: “I cannot for a moment adopt the argument 
in support of which so many authorities were cited, that a trustee 
is not liable for the tort of his co-trustee. Of course, he is not 
liable if he takes proper precautions within reasonable time to 
ascertain what his co-trustee has done with the property, and 
takes proper steps to recover any that has been made away with” 
(p. 276). 

In this case there appears to have been no reason to suspect 
any wrongful intention on the part of the third trustee, so that 
the decision apparently goes to the extent of holding that each 
trustee must keep an active watch upon the movements of each 
other trustee, in his dealings with the trust property, for the pur- 
pose of seeing that he does not commit some felonious act. It 
seems impossible to reconcile the principle upon which this case 
was decided with the old and still formally recognized rule, that 
one trustee is not responsible for the acts, defaults, or receipts of 
his co-trustees. 

Even in England, with regard to corporate trusts, the author- 
ities do not sustain this theory as to private trusts, but the two 
leading cases on the subject are directly opposed to it! In the 
two first cases a director of a company, who did nothing with re- 
gard to certain unauthorized investments, was exonerated. In the 
first case the bill was dismissed against one Gillispie by Sir Wil- 
liam James, V. C., expressly on the ground that there was “no 
sufficient evidence of his concurrence or connivance to make him 
responsible” (p. 401). In the same way, in the second case, one 
Finch was acquitted of responsibility for a payment on account 
of the company, because he did not sign the cheque, although it 
was merely given for part of the illegal investment, for other parts 
of which he was held responsible on the ground of actual participa- 
tion. In Marzetti’s case, as we have seen, one of the judges re- 


1 Joint-Stock Discount Co.y. Brown, L. Fermoy, L. R. 8 Eq. 7; Marzetti’s Case, 
R. 8 Eq. 881; Land Credit Co. v. Ld. ubi supra. 
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gretted the stringency of the rules applied by chancery “ to make 
anfortunate trustees liable,” and says that they do not apply to 
directors. 

If we examine the American authorities we find a great deal of 
confusion. In Pennsylvania and North Carolina the English 
rules on the subject of private trusts seem to be formally repudi- 
ated.! 

In the first of these cases the Supreme Court of Pennsylvania 
(Gibson, C. J.) says, in regard to the English decisions: ‘‘ The 
aberrations of no American court will bear comparison with the 
sweeping alterations of the common law by the English judges. 
On the subject before us their decisions have been habitually 
loose ; and we feel ourselves so far unfettered by foreign prece- 
dent as to be at liberty to adapt the rule of a guardian’s vigi- 
lance to the business habits and transactions of our own people. 
The principle of accountability for the omission of every measure of 
imaginary precaution which human sagacity might have foreseen 
would be impracticable in a country where counsel cannot be 
consulted at every step without incurring an expense that would 
swallow up the estate”’ (p. 152). Accordingly, it was held that 
where joint guardians apportioned the management of the 
property between them, each was only liable for his own share. 
The loss happened through insolvency, and it was contended 
that the co-trustee was guilty of negligence in not calling his col- 
league to account. Under the English rule it seems hardly pos- 
sible to escape the conclusion that it was the duty of the co-trustee, 
not merely to call him to account, but to know, during the con- 
tinuance of the trust, at every instant, what his accounts were, if 
not to establish a system of espionage for that purpose. It ap- 
peared that he had made inquiries, to which the replies were 
satisfactory ; but this would not have sufficed under the Eng- 
lish rule as laid down in Mendes vy. Guedalla. But the court 
say: ‘To require him to have dealt with his colleague as a rogue. 
by calling for the securities, would require of him the highest and 
most exact vigilance, a degree of it that would ruin every guar- 
dian. No rate of commission would compensate the risk incurred 
from such a trust, and no man of prudence would accept it. Re- 
sponsible guardians would not be had, and infants would be 
injured instead of benefited by it’’ (p. 151). 


1 Jones’s Appeal, 8 W. & S. 148; Worth v. McAden, 1 Dev. & Bat. Eq. 199. 
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In Worth v. McAden, the North Carolina court uses the follow- 
ing language with reference to the duty of trustees: “ The de- 
fendant on the account is to be charged with the funds belonging 
to his cestuis que trust, which ought to have come to his hands, or 
which did come to his hands, or which passed through them, or 
which had been wasted or misapplied by his co-trustees or either 
of them, by or with his concurrence. Mere passiveness, in not 
withdrawing funds out of their hands which never had been in his, 
is not such a concurrence as to render him chargeable” (p. 210). 

In New York, the only decision in which the English rule had 
apparently been recognized, previous to the dictum in Hun 
v. Cary, above, was Weetjen vy. Vibbard.! This was an ac- 
tion brought by the plaintiffs, on behalf of themselves and all 
stockholders of a certain division of a railroad, against three 
trustees, to enjoin them from acting, and for anaccounting. The 
complaint alleged that two of them had grossly violated their 
duty. It was not alleged that the third had been guilty of any 
improper conduct, or that he had any knowledge of the miscon- 
duct of his co-trustees. On demurrer, it was consequently held 
that the complaint was bad, because the remedy was through the 
third trustee, and it did not appear that he had refused to act, 
but the plaintiffs were given leave to amend on the usual terms, 
The court lays down certain rules as to the duties of trustees, as 
follows: “It is a positive duty of each trustee to protect the 
trust estate from every misfeasance on the part of the others act- 
ing with him ; and when it comes to his knowledge that they in- 
tend to abuse their trust, by a misuse of the property committed 
to the charge of it, it is his duty to institute such proceedings as 
may be attended with the effect of preventing it. And when the 
act has been performed, he should promptly take all necessary 
measures to secure the restoration of the fund or property misap- 
propriated to the proper objects of the trust. . . . Active par- 
ticipation, even in the wrong, is not required to make a trustee a 
party to it; but silent connivance will be sufficient for the pur- 
pose, where it may be observed to afford the means of rendering 
the misconduct of the others successful.” These remarks appear 
to be, strictly speaking, obiter. As it was not alleged that the 
third trustee had been in default, the demurrer was necessarily 
sustained, and no examination of the duties of the trustees in the 
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premises was called for. The only New York case referred to in 
support of the language which the court uses is Mumford v. 
Murray,! which, however, decides nothing as to implication 
in the breach of trust by inaction after the fact. A close 
examination of the language used by the learned judge who 
gave the opinion of the court in Weetjen vy. Vibbard shows that 
the only kind of passive breach of trust that he expressly rec- 
ognized as affording ground for an action was such as affords the 
means of rendering the misconduct of the others successful. 

The recent leading decision in the New York Court of 
Appeals, in Adair v. Brimmer, seems to show that the strict 
English rules are not law in that State. In this case, which 
was an accounting of executors, some of the executors had per- 
mitted co-executors, who were also legatees, to draw funds from 
the estate and misapply them. After an argument, in which there 
appears to have been a very full citation of authorities, the court 
held the executors responsible for so much of the misapplica- 
tion as they had acquiesced in (p. 564) or made possible through 
their negligence, when they had the means of preventing it by proper 
care (p. 566) ; but decided that they were not liable at all for the 
misappropriation by one of the executors of a large sum of money, 
the proceeds of certain stocks and bonds, which were intrusted 
to him for sale, on his promise to pay the proceeds to the estate. 
The language of the court on this point is: “ He received these 
proceeds in his capacity of executor, and they never came into 
the possession or under the control of his co-executors. We concur 
in the opinion of the auditor that they are not liable for the de- 
fault of Charles in respect to these securities, and that permitting 
him to act in effecting their sale, and trusting to his promise to 
pay the proceeds into the office, was not, under the circumstances 
proved, such negligence or improvidence as should render them 
liable for his default.” 

An English case often referred to as an authority with regard to 
“ passive ” breaches of trust is Styles v. Guy.? Here one of three 
executors owed the testator money at the time of his death. The 
others did nothing to get it back, the first became insolvent, and 
it was held that they were liable for their inaction. The court 
said: “In the reported cases the loss appears to have been of 
property received by the defaulting executor after the testator’s 
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death, and not of a debt due from him before that event; but 
this cannot furnish any distinction against the co-executor: in the 
latter case, a debt due from an executor constitutes part of the 
assets, but over which the co-executor could not have had any 
control ; whereas he had the means of watching, and, if necessary, 
of interfering with the receipt by the defaulting executor of 
assets after the death. His being passive cannot be an immunity 
for him in the case of assets received, and not in the case of a 
debt retained ; but how was this immunity consistent with the 
admitted liability of all executors for losses from negligence, and 
inactivity in not calling in debts due to the estate? Could pas 
siveness be a protection in the case of property lost in the hands 
of a co-executor, but an offence in the case of property lost in the 
hands of other debtors to the estate? The liability in the latter 
case arises from the soundest principle. Ifa person named execu- 
tor does not choose to accept the office, he has only to renounce, 
or, at least, to abstain from proving ; but if he proves, he thereby 
accepts the office, and becomes bound to perform the duties of it, 
and is liable for the consequences of his neglecting to perform 
them. Of these duties, a principal one is to call in and collect 
such parts of the estate as are not in a proper state of investment. 
If he knows or has means of knowing that part of the estate is 
not in a proper state of investment, but is held upon personal se- 
curity only, and not necessarily so for the purposes of the will, is 
it not part of the duty he has undertaken to interfere and to take 
measures, if necessary, for putting such property in a proper state 
of investment, or is it no part of his duty because the property is 
in the hands of a co-executor, and not of any stranger to the 
estate? It is impossible to find any principle for such a distine- 
tion.” } 

This case seems to be based on the duty of executors to col- 
lect all the assets of the estate, but has some analogy to the case 
of trustees of a corporation who acquiesce in an illegal investment 
by inaction. If the claim of the corporation against the trustees 
who actively participated in the illegal act be regarded as an 
equivalent of the misapplied trust moneys, it might be insisted 
that the trustees who acquiesced were guilty of negligence in not 
putting the machinery of the law in force to recover the money 
from their associates. But the corporation can only be put in 
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motion by a part of the very body implicated in the breach of 
trust, and a single trustee may be utterly powerless to accomplish 
anything in the way of redressing the wrong that has been done. 
Even in such a case, however, it is distinctly laid down by 
Sir W. M. James, V. C., in Joint-Stock Discount Co. v. Brown} 
that he must do something. We cannot see any distinction in 
this respect between acts ultra vires and acts intra vires. In Hun 
y. Cary, the judges of the lower court do indeed say that in the 
case of an ultra vires investment the trustees may follow the fund 
into the hands of those who have got possession of it, and recover 
it back ; while in the case of a negligent act intra vires he can do 
nothing. But in the case of mere negligence, if the view sug- 
gested above were the correct one, why is he not just as much 
bound to take some steps as in the other case? On the other 
hand, suppose a general inaction on the part of trustees, while a 
small number who have active control waste the funds by pro- 
ceedings like those in Hun v. Cary ; it is impossible to suppose that 
their inaction would be held to exonerate them.? Again, looking 
at the matter from another point of view, what is inaction of this 
kind except a particular kind of negligence? And if so, and if 
the doctrine of Hun v. Cary be correct, how are we to escape the 
conclusion that this is a tort at common law? It is to be ob- 
served that in the case of mere inaction without connivance the 
“passive” breach of trust is wholly different in all its cireum- 
stances from the original wrong. The trustees who actively par- 
ticipate in this commit a distinct breach of trust, through which 
loss ensues; after their acts have thus given rise to a cause of 
action in favor of the cestui que trust, a new cause of action arises 
through inaction against totally distinct persons. These two causes 
of action seem to be totally distinct, and, as suggested above, un- 
less it can be positively shown that the inaction contributed to 
cause the loss, the second one would hardly seem to exist at all. 
The doctrine is either laid down or hinted at in one or two of 
the New York decisions cited above, that in cases of this charac- 
ter against trustees a demurrer for defect of parties’ defendant is 
bad, because the plaintiff is entitled, at his option, to seek relief 
in equity (against all) or at law (against such as he may choose 
to select) ; and if it cannot be determined from the complaint 


1 Obi supra. 
2 Char. Corp. v. Sutton, 2 Atk. 400; Power v. O’ Connor, 19 Weekly Reporter, 923. 
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which kind of relief he does seek, the court cannot decide the 
matter in advance, and must therefore overrule the demurrer, 
If this is sound, it adds another very material advantage to those 
which the courts have already accorded the plaintiff. Under the 
New York Code (and the rule is probably the same in the numer. 
ous States which have adopted the New York system of pro. 
cedure) the defendant, if he wishes to object at all to a defect of 
parties defendant apparent upon the face of the complaint, must 
do it by demurrer. If he does not demur, he waives the objection! 
But nothing is easier for the plaintiff than to so state his case as 
to leave it doubtful whether he intends to seek legal or equitable 
relief, and at the same time to make it perfectly clear on the face 
of the complaint that, if the action is equitable, there is a defect 
of parties defendant. If under these circumstances the demurrer 
must always be overruled, the defendant in cases of this char- 
acter seems to be placed between two unpleasant alternatives, 
If he demurs, his demurrer will be overruled ; if he answers, he 
will be deemed to have waived the objection, because it is appar- 
ent on the face of the complaint. It may be that the general 
power of the court to bring in parties necessary to a termination 
of the controversy can be subsequently invoked for his relief; 
but this position of affairs seems to be a very anomalous one. 
The foregoing review of the authorities amply shows that the 
law on the subject of the position of trustees as tort-feasors is 
in a condition of considerable confusion. In our survey of the 
field we have met with the following diversities of opinion : — 
First. It is said that trustees are bound to show in the dis- 
charge of their duties that amount of care which a prudent man 
would use in his own concerns. Second. It is said that even care 
will not excuse him, if the fund is diverted from the proper chan- 
nel. Third. It is said that an unpaid trustee is bound to apply to 
a discharge of his duties a less degree of care than a paid trus- 
tee, but at the same time that he is responsible for ordinary care. 
Fourth. With regard to the responsibility of one trustee for the 
acts of another, it is said to be the general rule that he is not 
responsible. Fifth. He is responsible for acts of his co-trustees 
if he connives at them. Sizth. He is responsible for their acts 
when ultra vires, if he takes no action after discovering the 
breach. Seventh. If the act complained of is intra vires, but isa 
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breach of trust from its being an act of negligence, he is not re- 
sponsible for inaction. Kighth. He is responsible for all the acts’ 
of his co-trustees, unless he can show that at every instant of time 
during the continuance of the trust he kept active watch upon 
them, and in case of a breach took some steps to redress it. 
Ninth. He may exonerate himself by showing that he honestly 
mistook his powers under the trust. Tenth. He may excuse 
himself by showing that there was a doubt as to the proper con- 
struction of the trust, that he took the advice of counsel and 
acted upon it. Eleventh. It is held that neither of these things 
will exonerate him. Twelfth. It is hela that in case of any 
ordinary inattention, or negligence, or neglect of duty on the part 
of a trustee, the cestui que trust’s remedy is wholly equitable ; that 
he must seek relief by the usual means, making all the trustees 
parties defendant, so that there may be contribution among them 
in the same suit, and a determination of the controversy. Thir- 
teenth. It is held that the remedy is either equitable or legal, 
at the option of the plaintiff, who may recover against one or 
some or all the wrong-doers, in a legal action for negligence, 
all the damages caused by the breach, leaving them to maintain 
their action for contribution afterwards, if they have any. Four- 
teenth. It is held that this can be only done in cases of fraudulent 
breaches of trust. Fifteenth. That it extends to all cases of 
negligence. Sixteenth. That it does not extend to that particular 
case of negligence which arises through the inaction of a trustee 
after discovering a breach of trust committed by his co-trustees. 
Seventeenth. In the case of corporate trusts managed, not by the 
whole body of trustees, but by committees, a trustee is not liable 
at all for a breach of trust which has been committed by the 
managing committee, provided the matter was properly referred 
to the committee, and the trustee merely acted upon their de- 
cision, and, without independent inquiry into the matter, sane- 
tioned the breach of trust on the strength of their report that 
the act was justified by the circumstances of the case. 

From this array of conflicting principles it would seem to be 
difficult to derive any conclusive rules of law. The first thing 
that strikes us in examining the cases is, that the present con- 
fusion on the subject is, to a considerable extent, the result of the 
modern mingling of the two systems of law and equity. So long 
as the courts which administered the two systems were separate 
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in jurisdiction, the procedure for breaches of trust was almost sys- 
tematically brought in courts of equity. In fact, it is difficult to 
see now how, in the case of a private trust where the legal title ig 
vested in the trustees, an action for a joint and several tort could 
be maintained. In the case of corporate torts this difficulty was 
obviated by the fact that the corporation was the owner of the 
property, and it required only the introduction of the doctrine 
that the trustees were agents of it to make the legal remedy 
available; but, as we have seen, the notion for a long time pre- 
vailed that the breach of trust to give rise to a legal action must 
be fraudulent in character, — that there must be a wilful wrong 
on the part of the trustee to constitute a tort. As to non- 
fraudulent acts, those breaches of trust not characterized by any 
culpable intent on the part of the trustee were held still to be 
governed by equity rules; and this view of the subject seemed to 
be adopted finally in New York in the case of Sherman v. Parish 
But it was soon perceived that, when once a breach of trust had 
come to be regarded as a tort, there was no essential distinction 
between a breach of trust committed wilfully, or a breach of 
trust committed through neglect; so far as the trustee is con- 
cerned, the loss is precisely the same to him, whether it arises 
from a fraud and conspiracy, or from mere inaction on the part of 
his trustees. It is not surprising, therefore, to find the New York 
Court of Appeals, in the case of Hun v. Cary, deciding that the 
absence of ordinary care proper to the trust in question is the 
basis of the action. The next step, if this decision were to be 
pushed to its logical extreme, would be to hold the trustee liable 
for mere inaction, — this inaction being a species of negligence. 
Calling it a passive breach of trust will not help us ; for negligence 
may, of course, consist of acts of omission as well as of commis- 
sion. But it is precisely here, it seems to us, that the later Eng- 
lish cases and the decision of the Supreme Court in Hun v. Cary 
appear to impose a check upon this tendency. Perceiving the 
impossibility of holding a trustee of a corporation, where the 
body is a large one, and where at the same time the work of 
the trust must be performed by a small number, responsible for 
acts of his co-trustees in which he does not participate, in which 
he does not connive, and as to which he knows nothing until after 
they are accomplished, the courts decline to allow the legal lia- 
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bility to be extended to such cases, In the case of Hun v. Cary, 
one of the defendants was not present at the meeting which voted 
for the illegal act, and it is consequently declared that, had his 
inaction been made the basis of the action against him, he would 
have been exonerated. In Marzetti’s case it is distinctly said 
that if the responsibility of inquiry and decision upon the legality 
of the act had been delegated to the proper committee, and Mar- 
zetti had even voted for the illegal act upon the report of that — 
committee, prepared upon its investigations, he would have been 
exonerated. And so in the other English cases referred to above 
there will be found running through the later decisions a marked 
unwillingness to apply to the management of corporations the 
stringent rules which the English courts have laid down in the 
case of private trusts. 


ARTHUR G. SEDGWICK. 
New York. 
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DISCRIMINATION IN FARES BY CARRIERS. 


On this question there appears to be but little authority; the 
text-books refer to the case of The Queen v. Frere} as the only 
authority, and in that case Lord Campbell expressly guarded 
himself from expressing an opinion upon the power of the com- 
pany to make such a regulation. 

In this case the defendant Frere, being in Colchester, and in- 
tending to travel by the Eastern Union Railway only as far ag 
the Diss station, purposely applied for, apd obtained from the 
company’s clerk at the Colchester station, a ticket for Norwich. 
The proper fare to Diss was seven shillings, and the fare to Nor- 
wich, though nineteen miles farther from Colchester than Diss, 
was five shillings only. On the arrival of the train at Diss, the 
defendant got out of the train, and delivered his ticket to the 
collector, and refused to pay the difference of fare to Diss, though 
demanded by the collector. By one of the company’s by-laws it 
was provided that every passenger should pay his fare previously 
to entering a carriage of the company, upon payment of which 
he would be furnished with a ticket specifying the class of car- 
riage and distance for which the fare was paid, which ticket such 
passenger was required to show when requested by a servant of 
the company, and to deliver up the same before leaving the car- 
riage ; and that any passenger who should enter a carriage with- 
out having paid his fare, or who should refuse to show or deliver 
up his ticket when required, was thereby subjected to a penalty 
not exceeding forty shillings. 

Under this by-law the defendant was convicted in a penalty of 
ten shillings, for having unlawfully and wilfully entered the car- 
riage of the said company for the purpose of travelling upon the 
said railway from Colchester to Diss, not having previously paid 
his fare for so travelling. But upon appeal against this convic- 
tion, it was held that no such offence had been committed by 
him, and that therefore the conviction was bad; for, as it could 
not be said that Frere had not paid his fare within the meaning 
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of the by-law before he entered the carriage, he was not a per- 
son who had entered the company’s carriage without payment of 
the fare. But the court only decided upon the construction of 
the particular by-law, and expressly abstained from giving an 
opinion upon the question as to the power of the company to 
make special regulations or by-laws, so as to enforce larger fares 
for shorter distances. 

Bramwell contended on the part of the company that the ticket 
was obtained by false representation ; that the company had, if 
they pleased so to do, a right to charge a higher sum for the con- 
veyance to Diss only, than for the greater distance to Norwich. 
The defendant Frere knew what the fare was to the different 
stations, and he represented that he was going to Norwich, for 
which the less sum was chargeable, though he intended to be 
conveyed only to Diss, for which the larger sum was chargeable. 
Therefore the company contend that Frere obtained his ticket 
by fraud; but Lord Campbell remarked, * That if Frere had at 
first really intended to go to Norwich, but had changed his mind 
when he arrived at Diss, there would have been no ground for 
that argument ;” and he said, “ Might Frere not lawfully change 
his mind?” Sir F. Kelly, in reply, contended that the ticket was 
not obtained by false representation. Frere said, “ Second class, 
Norwich ;” nothing more. Suppose, when he demanded the Nor- 
wich ticket, he had been asked whether he intended to go to 
Norwich, and had refused to answer, could the company have 
refused the ticket? and when he had the ticket, what was there 
to compel him to go beyond any point at which he could stop 
without disturbing the arrangements of the train? It is said 
that Frere contracted to go to Norwich; but of this there is no 
evidence, it appears only that he intended to stop at Diss. 
Wightman, J., agreed with Lord Campbell that Frere could not 
be convicted under the by-law, and further said: “ A fare may 
be paid for going to Norwich, and yet the person paying it may 
afterwards choose to stop at any previous place where the train 
stops.” That is hardly disputed. But then it is said that, because 
the appellant intended, when he took the ticket for Norwich, to 
stop at Diss, he obtained the ticket fraudulently, although, if he 
had originally meant to go to Norwich, he might lawfully change 
his mind on arriving at Diss. We need not inquire how this is: 
the by-law does not meet the question. Frere had paid the fare 
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to Norwich, and J think he cannot, merely because he got out at 
an intermediate station, be said to have entered the carriage 
without previously paying his fare. 

Mr. Chitty, in his work on Carriers (p. 295), says: «Jt 
sometimes happens that railway companies, in consequence of 
opposition, charge a less sum for a long than they do for a short 
distance, and they dispute the right of any person to take the 
cheap ticket for the long, and get out at the end of the short dis. 
tance.” In this, however, they have been substantially frustrated 
by the decision in The Queen v. Frere.) 

Powell on Inland Carriers also refers to Rey. v. Frere, as fol- 
lows: “ When a carrier contracts specially to carry a passenger 
from A. to B. at a fixed charge, the passenger has still a subsist- 
ing common-law right to be put down, or to have his goods 
delivered, at any point of the transit where the carrier stops, 
or where it is reasonable that he should stop.” And this, 
although the passenger or owner knew when he contracted 
with the carrier that the fare of the carrier to the ulterior 
point was less than the fare to the intermediate point. The 
question in Reg. v. Frere was whether the penalty had been 
incurred on a case which showed that the defendant had paid 
the fare for the longer distance, but not for the shorter distance. 
It was held that, having paid for the longer distance, he had, by 
necessary implication, paid for the shorter distance ; and that on 
the face of the by-law, and apparently at common law, the com- 
pany, when they issued the ticket, had no right to demand any 
larger sum, not even if they had been aware of the defendant’s 
intention to stop at the intermediate point. Such, at least, ap- 
pears to have been Lord Campbell’s view; but his Lordship 
expressly guarded himself from expressing an opinion “as to the 
power of the company to make special regulations or by-laws so 
as to enforce larger fares for shorter distances.” 

Mr. Rogers, in his admirable little book entitled “ Law of the 
Road,” at page 137, remarks: “I saw an English decision the 
other day which shows how one may save a little in going to an 
intermediate place, when opposition lines are running to some 
place beyond. ‘ How is that?’ was asked. ‘ Why, often if two 
lines run to B. the fare is cheaper than to A., which, perhaps, is 
not half the distance, and one can buy a ticket to B. and get off 
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at A. if he so wishes.’ ‘Would that be a safe dodge?’ It ap- 
pears to have been decided in England that one may pay his fare 
to one place, and yet leave the cars at some intermediate place 
where the train stops, although the fare to the latter place may 
be greater than it is to the former.” Mr. Rogers refers to the 
cases of Reg. v. Frere and Moore v. The Metropolitan Railway 
(Co. as authority for his remarks. 

In the case of Moore v. Metropolitan Railway Co., the plaintiff 
was a passenger by the defendant’s railway, and was travelling 
with a return-ticket from M. to N. On reaching E., a station i 
short of N., he got out, but was informed that he must pay an { 
additional fare of two cents. This he refused to do, and was : 
therefore given into custody by the inspector of the defendant’s 
station, upon the charge of refusing to give up his ticket or pay 
his fare, and thereby defrauding the defendants. Held, that an 
action would lie on the part of the passenger for false imprison- 
ment, as the inspector had no power to arrest him under the 
8 Victoria, $§ 103, 104, which was a statute empowering the 
officials to arrest a passenger travelling without having previously 
paid his fare, and with intent to avoid payment thereof. 

Neither Reg. v. Frere nor Moore v. Metropolitan Railway Co., 
however, decide the question as to the power of the company to 
make a by-law so as to enforce such a discrimination in their 
fares. 

Lord Campbell expressly guarded himself from expressing an 
opinion on the question, and, as Mr. Redfield remarks, ‘* The ar- 
gument of Lord Campbell on this point does not seem altogether 
satisfactory; whether the passenger had paid his fare depended 
upon the validity of the by-law, and could not be fairly deter- 
mined upon any other basis, it would seem. Frere had paid 
fare to Norwich, but had not paid fare to Diss, unless the by-law 
was void; so that the validity of the by-law did seem to be nec- 
essarily involved in the decision; and the decision of the court, 
although not professing to do so, did virtually disregard it. For if 
the by-law was valid, Frere had no more paid his fare than if he 
had taken a ticket to a station short of his destination. And if 
the by-law meant anything sensible, it could only mean, having 
paid fare to his intended destination. Any other construction 
looks like an evasion.”’? 


1L.R.8Q.B. 86. 2 Redfield on the Law of Railways, vol. i. p. 107, note. 
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The argument, that when a passenger pays the fare to a far 
point, he has necessarily paid the fare to an intermediate point, 
although the fare to that point may be greater, certainly, at 
first, appears plausible, — the greater would seem to include the 
less. But have not carriers the power to regulate their fareg 
within certain limits, provided, of course, that the regulations are 
reasonable, and not opposed either to the common or statute law; 
and if their rate of fare to the intermediate point is not in excess 
of that which they are allowed to charge by law, is there any 
reason why they are not entitled to it? and because, for purposes 
of competition, the fare to some far point has been reduced to 
some nominal sum, does it follow that the fare to all interme- 
diate points must also be reduced, and, if so, where is the reduc- 
tion to stop? is it sufficient if the fare to all intermediate points 
is made the same as to the far point, or must it be reduced 
according to the distance travelled, in the same proportion as the 
reduction to the far point? In the case of The Attorney-Gen- 
eral v. The Birmingham g Derby Junction Railway Co.,' the 
railway company charged passengers conveyed from Derby to 
Hampton-in-Arden eight shillings, while they charged other pas- 
sengers proceeding from Derby to Hampton-in-Arden and thence 
to London, only after the rate of two shillings between Derby 
and Hampton-in-Arden. 

An information was filed praying an injunction to restrain the 
imposition of an unequal charge between the termini at Derby 
and Hampton. It was admitted by the information that the 
charge of eight shillings did not exceed the rate allowed by stat- 
ute ; the sixty-third section of an act, by which it was enacted 
*“ that the charges made for the carriage of passengers and goods 
shall be equal, and after the same rate per mile ; and no reduction 
or advance in any charge for conveyance by the company shall be 
made in favor of or against any particular company or person, 
travelling upon or using the same portion of the railway only, 
and under the same circumstances as aforesaid,” was relied on by 
the Attorney-General. The Lord Chancellor said : — 

“ The jurisdiction of this court is of a very expansive nature, 
but I do not think it is likely to be expanded to the extent of 
this application. Supposing the Attorney-General has a right to 
appear for persons who pay too much as well as those who pay 
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too little, I think, before I administer the assistance of this court, 
I should feel satisfied that the interest of the public requires it. 
Now, it is clear that this company does not charge more than the 
act authorizes them to charge from Derby to Hampton-in-Arden. 
If they do, there is another remedy for the public ; but that is not 
the complaint before me. I assume, therefore, that they charge 
that which they have a right to charge within their limits be- 
tween Derby and Hampton-in-Arden ; therefore, the Attorney- 
General now asks me to interfere to prevent the company carrying 
passengers at too cheap arate. This is evidently the true com- 
plaint; because it is not denied that they carry those who are 
going to Hampton-in-Arden at the charge which they are author- 
ized to make ; but persons travelling under other circumstances, 
not intending to stop there, but going on to London, are, accord- 
ing to the Attorney-General’s complaint, charged two shillings, 
instead of eight shillings. Now, I do not know who will suffer 
by that arrangement, whatever may be the cause of it. But itis 
not necessary to say anything about the jurisdiction of the court, 
or how far I should interfere if I had the power, because I am 
quite clear that the sixty-third section has not the slightest 
reference to this case. That was for the purpose of preventing 
those who should get the monopoly of the carriage of the public 
from exercising that monopoly to the prejudice of individuals ; 
that is to say, that they shall not be at liberty to carry the goods of 
one manufacturer and refuse the goods of another. It was to give 
an equal right to the public to the conveyance, and if there was 
any doubt about the earlier part of the clause, the latter part is 
in terms so: ‘and no reduction or advance on any charge for con- 
veyance by the said company shall be made in favor of or against 
any particular company or person travelling upon or using the 
same portion of the said railway only and under the same cir- 
cumstances as aforesaid.’ That was the object of the clause, and 
not to prevent the company from making such arrangements 
within the power of their act as they might find most convenient 
to themselves. I think this is an experiment which is not likely 
to be repeated, and I shall dismiss the motion with costs.” This 
decision of the Lord Chancellor, “allowing to the company the 
power to regulate their fares as they saw fit, provided that they 
made no unjust discriminations,” appears reasonable. 


The right of carriers to establish reasonable regulations for the 
VOL, II. N. 14 
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conduct of their business is never questioned, and controve 
upon this point turns upon the reasonableness of the regulation, 
upon which circumstance the validity of the regulation must 
depend ; and whether this question is purely one of law, or of 
fact, or calls for the joint exercise of the functions of court and 
jury, is not entirely clear upon the authorities. 

But the right of the carrier to make reasonable regulations is 
not questioned. 

And is it not a reasonable regulation for a carrier to charge 
the ordinary local fare, —a fare not in excess of that allowed by 
statute, and which is a reasonable equivalent for the services 
rendered by the carrier, to the intermediate point, although com. 
pelled by competition to reduce the fare to a far point to a 
nominal sum ? 

In doing this the carrier does not unjustly discriminate: the 
rate of fare is the same to all who desire to travel to the same 
place. 

When the company give notice, and it is brought to the atten- 
tion of the passenger, and then with full knowledge as to the 
rates of fare the passenger purchases a ticket, will it not be 
treated as_a special contract? At page 430 of Godefroi & 
Shortt’s treatise on the Law of Railway Companies there is a note 
to this effect: “ The case of Reg. v. Frere was the ¢ase of an 
ordinary passenger-ticket, the difference in fare being the result 
of competition. In the case of excursion trains, however, where 
the tickets usually have printed on them a notice that they are 
not available for any other station than the one named on them, 
or some reference to the bills relating to the trip, the contract 
would doubtless be held a special one, and the passenger be com- 
pelled to pay the fare to the station where he alights.” 

In the absence of authority, does it seem an unreasonable view 
to take of the question, that as long as the company do not exceed 
the rate which the law allows them to charge, provided they 
make no unjust discriminations, and that they give proper 
notice to passengers that their rates of fare are higher for the 
short distance than for the long, is it unreasonable to hold that 
the company have a legal right to the difference in fare, although 
it may possibly be impracticable for them to enforce this right? 

Allowing that the company are entitled to the extra fare, their 
proper course would be to exercise their right of lien on the 
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passenger's luggage, or to sue him for his fare in a court of 
law. 

Many carriers appear to think, however, that among the priv- 
ileges conferred upon them is that of imprisoning passengers 
for the purpose of compelling them to pay their fare. A case 
was tried in Boston a few months ago, where a passenger, on re- 
fusing to pay the extra fare to an intermediate station, was 
imprisoned by the company in order to compel him to pay the 
extra money. The facts were as follows: A passenger bought a 
ticket at a reduced rate from Boston to New York, for one dollar. 
When the boat stopped at Newport, an intermediate station, and 
to which place the fare was one dollar and sixty cents, the pas- 
senger started to go ashore, but was stopped by an official of the 
company and told that he could not leave the boat on his New 
York ticket until he paid an additional sixty cents, which would 
make up the regular fare to that place; after being detained a 
few minutes on the boat, the passenger paid the extra fare and 
was permitted to land. He sued the company for false imprison- 
ment, and, on appeal, recovered seventy-five dollars damages. 
The court held that a carrier of passengers could not lawfully 
prevent a passenger from leaving the cars or boat at any station 
where a regular stop is made for the exchange of passengers. The 
company may demand the difference in fare between the regular 
and through rate, and, if payment is refused, sue for the same in 
a civil action, but have no other remedy. 

The judge said he thought the company were probably entitled 
to recover the difference between the regular and through fare, 
but said he would confine himself to deciding the question of 
false imprisonment. 

The case of Standish v. Narragansett S. S. Co} decides that a 
passenger may be detained a few minutes to allow the officials to 
investigate on the spot into the circumstances of the case. In 
this case, a passenger lost his ticket. There was no disputing that 
he had purchased one, for he had shown it to the steward when 
applying for a berth. He declined to purchase another, and was 
kept on board by force for a couple of hours, and then allowed to 
go on shore only upon leaving his watch as a pledge that he 
would return and pay the fare. The court said the loss of the 
ticket was probably the passenger’s own loss; and the company 
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were entitled to collect fare, but they had no right to imprison 
the passenger to compel him to pay his fare. The ticket-taker 
might keep the passenger waiting a few minutes to investigate on 
the spot into the circumstances of the case; but if the passenger 
was kept, not merely to learn the facts, but to compel him to pay 
his fare, then it was false imprisonment. The passenger recovered 
fifty dollars. 

If a passenger does not pay his fare he may be put off a train 
or boat; this must be done without unnecessary violence, and 
after the train has been stopped at some place where the passen- 
ger can shift for himself with safety. 

This looks like an extraordinary privilege allowed carriers for 
collecting their fares, and has no doubt led them to suppose they 
might claim a similar privilege of detaining a passenger for the 
want of a ticket. A conductor reasons, “If I may put him out 
I may keep him in.” The two things, however, are very different. 
Expelling a non-paying passenger is not in reality a special priv- 
ilege: almost every one may stop services or supplies if payment 
is not made when due; but to allow detention of a passenger 
because he has not paid his fare would be allowing an extraor- 
dinary remedy, viz. imprisonment for debt. 


Warp MCALLISTER, Jr. 
San Francisco, Nov. 22, 1880. 
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A Treatise on Wills. By Tuomas JARMAN, Esq. The Fifth American from 
the Fourth English Edition. By Mertvitte M. Bicetow, Ph.D. of the 
Boston Bar. In two Volumes. Boston: Little, Brown, & Co. 1881. 


JARMAN ON WILLS has as fuir a promise of long life as any legal classic. 
The time may come when some enthusiastic lover of the subtleties and nice 
distinctions which the courts have evolved out of the blunders of successive gen- 
erations of testators may devote his life to examining the whole subject de novo, 
and produce a work which will send Jarman to the comparative obscurity where 
Jarman has sent his favorite Powell. But such men are rare, and the present 
book is likely long to retain its pre-eminence among the works on the subject of 
which it treats. 

Mr. Jarman himself was an odd and interesting character. A meagre sketch 
of him, provokingly meagre, will be found in 10 Law Magazine and Review, 
251, the writer of which mainly devotes himself to refuting with indignation a 
statement that Mr. Jarman was very moderate in his charges as a conveyancer, 
—an assertion which the writer seems to consider very derogatory to his char- 
acter. 

The first edition of Jarman on Wills was published in 1848, and soon took 
the position it has since retained. A second edition was published, which 
formed the basis of the American edition by Judge Perkins; and afterwards by 
a third edition the book was brought down in an admirable manner to about 
1858. 

It is strange that since that time no new edition has appeared in England. 
The number of cases on wills decided in the English equity courts every year is 
large, and any one who has had to examine thoroughly a point in the law of 
wills must have felt in the later cases the want of the valuable guidance which 
Jarman furnishes through the older authorities, — a want which the concise trea- 
tises of Mr. Hawkins and Mr. Theobald, valuable as they are, do not supply. 

The English editors of the present edition, so far as we can judge from a 
somewhat careful inspection, have done their work thoroughly and accurately. 
We wish they had felt themselves at liberty and able to indulge somewhat more 
freely in judicious comments, such as Mr. Jarman and his former editors have 
often so happily applied to the decided cases. 

Mr. Bigelow, who has had charge of the edition before us, is well known by 
his varied labors in the literature of the law. He will not be angry with us for 
saying that he seems happier and more at home when dealing with essoins and 
assizes than when annotating Jarman’s remarks on lapses and implied estates. 
But he has too much respect for his profession, and too much the instinct of a 
scholar, to do carelessly or unconscientjously whatever he puts his hand to, even 
were it more uncongenial than this. His collection and statement of the cases 
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decided on this side of the Atlantic greatly increase the value of the book to an 
American lawyer. 

The making and revocation of wills is sufficiently, and indeed elaborately, 
treated by Mr. Jarman and his various editors ; but the greater part of these 
bulky volumes is filled with discussions on the construction of wills. Questions 
of construction have their usual rise in the carelessness or clumsiness of testators 
and scriveners, and one is sometimes disposed to doubt the value of bringing 
them together and comparing them so laboriously and critically, as is done in 
the book before us. One is tempted to repeat impatiently the remark so often 
made from the bench, that one man’s blunder can throw no light on another 
man’s blunder. But a more careful investigation shows what a remarkable family 
resemblance exists between these mistakes, to what common causes they owe 
their origin, and with what good sense they have been treated by the courts. 

Some of the controversies which fill these pages have been rendered nearly 
obsolete in America by legislation, such as the disputes on the meaning of 
“dying without issue,” and on the application of the rule in Shelley’s Case; 
others, though they can in theory arise in this country, are so alien to our modes 
of disposing of property, that they very rarely oceur in practice, such as questions 
concerning portions, involving a large part of the law of powers; but, after all 
deductions, there is a mass of useful information in this book, which has never, 


we think, been presented to the profession in the United States in a more con- 
venient shape. 


The Liability of Directors and other Officers and Agents of Corporations. Tllus- 
trated by Leading Cases and Notes. By Seymour D. Tuompson. St. 
Louis, Mo.: William H. Stevenson. 1880. 


As the author remarks in his preface, this is an attempt to take a somewhat 
close inspection of a branch of the law of corporations, which is not fully treated 
in existing works. That there was a great need of a work upon this subject, 
every lawyer who has had oceasion to exainine any topic of the law of corpora- 
tions embraced in this book will most emphatically testify. Until the appear- 
ance of this book and the earlier treatise of Mr. Thompson upon the Liability of 
Stockholders, no part of the law of private corporations had been treated with 
the fulness of statement and the completeness of research that this great sub- 
ject demands in these days of corporate enterprise. The treatise of Angell 
& Ames, the first edition of which was published half a century ago, still re- 
mains by far the best treatise on the general subject of corporations ; though 
recently there have been two or three weak attempts to supplant it. That work, 
comprised in a single volume, embraces all the topics of the law of private cor- 
porations. It is readily seen how general and incomplete must be the treatment 
of each single topic. The profession now requires a full and exhaustive treat- 
ment of the more important branches of this general subject ; and Mr. Thomp- 
son has rendered a great service by taking up two of these branches, and 
presenting the law upon them so clearly and fully, that little more, if anything, 
can at present be desired. 

The topics considered in the volume under examination are shown by the 
table of contents ; and these are in the order presented, — ‘The Personal Liabil- 
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ity of Contracting Agents of Corporations on Contracts made for their Prinei- 
pals; The Liability of Promoters; The Liability of Directors; The Statutory 
Liability of Directors; The Personal Liability of Presidents, Cashiers, and 
other Executive Officers of Corporations; and the Liability of Sureties on the 
Bonds of Corporations. 

The subject is presented in the form of leading cases printed at length, with 
full notes, giving the results of other cases. Thirty-three of these leading cases 
are reported in this volume. We think that the author would have made a 
more satisfactory book had he prepared a treatise after the manner of his trea- 
tise upon the Liability of Stockholders, instead of a book of leading eases and 
notes. There has been a fashion in the law for books of leading cases and 
notes; but it was a poor fashion, and one that is passing by. While regretting, 
therefore, that the author did not write a treatise upon this subject, we are satis- 
fied that the book he has given us will be of very great service, and will meet 
agreat want. The work is of the best of its kind. 

We are glad to learn that the distinguished author has recently heen elected 
a judge of the St. Louis Court of Appeals. His judicial mind and great learn- 
ing cannot fail to give the decisions of this court an added importance and 
authority. 


Jurisdiction, Practice, and Peculiar Jurisprudence of the Courts of the United 
States. By Bensamin Rospins Curtis, LL.D. Edited, with notes, by 


George Ticknor Curtis and Benjamin R. Curtis. Boston: Little, Brown, 
& Co. 1880. 


In one of three or four passages, where the even flow of these lectures shows 
astroke of humor, Judge Curtis says: ‘‘ The reason, I understand, why it was 
passed [he is speaking of certain legislation about the subject-matter of his lee- 
tures] . . . was that the practice of the courts of the United States was a sealed 
book to all young men, —to those who were trying to enter the profession, and 
to do their duty in it. Well, as I stated to you at the commencement of these 
lectures, that was true, and so are all other books sealed until they are opened.” 

What is here said indicates truly a common feeling in the profession as to the 
subject with which Judge Curtis dealt; it indicates also the service which the 
reading of these lectures may do for a man. It is extraordinary how interesting 
the subject is made. To say that the arrangement is simple, and that every- 
thing, while necessarily treated with brevity, is made perfectly clear, is to say 
what anybody could have said in advance of reading the book. But there is 
also in it the incommuuicable touch of a master, in his exposition of the various 
topics and in his comment upon authorities ; let anybody read, for instance, the 
few pages in which Judge Curtis traces the fortunes of the legal doctrine that a 
corporation may be dealt with in the courts of the United States on the footing 
of being a “citizen” (pp. 127-136). The book is one of the most valuable 
contributions to our American legal literature that has at any time been made. 
The editors have increased its value by some useful references and notes; but 
these are too meagre. On page 129, Judge Curtis is in error in saying that be- 
tween 1780 and 1789 ‘‘the State of Massachusetts created but one private 
corporation, and that was the Marine Society of the town of Salem. There 
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was no bank, no insurance company,” &c. The Massachusetts Bank was 
incorporated in 1784. 

The volume consists, as is well known, of twelve lectures, delivered by J udge 
Curtis to the students of the Harvard Law School, during the academic year 
1872-73. The publicationof them may justify the expression of a hope that the 
managers of this and other law schools will repeat this sort of experiment. Few 
things are better for a young man than to be brought face to face with a master 
in his profession, — to witness the working of his mind, to hear the expression 
of his doubts and his criticisms, and to get the powerful direct innpression of his 
methods and of his personality; the young man or the old man who is insen- 
sible to the advantages that are to be gained in this way ouly testifies how much 
he has to learn. But, then, it must be a master. One such there is in Boston 
to-day; and one in New York. Why will not Harvard College secure for its 
law students a course of lectures from Mr. Bartlett, or Mr. O’Conor? 


The Law of Crimes. By Joun WiLpvER May, Chief Justice of the Municipal 


Court, and late Prosecuting Officer for Boston. Boston: Little, Brown, 
& Co. 1881. 


Tuis little book, of not much over two hundred pages, prepared for the use 
of students, can be heartily praised. It is written by one of large experience in 
the criminal law, both as a prosecuting officer and as a judge. Its merits are 
those of conciseness, of good judgment in the choice of matter, of a neat legal 
style, and accuracy in the statement of the law. The writer does not deal with 
pleading or procedure, and he has no space for any historical treatment of his 
subject: he aims only at a precise and correct statement of the existing law, 
with a sufficient reference to the cases. The cases are well selected and from a 
wide field, and there is a good abundance of them. We know of no book which 
can compare with this one for the purposes of the student; and it can be com- 
mended to any one who is seeking for a brief statement of the criminal law. 
“Tf the author,” he says in his preface, “ has succeeded in his design, the prac- 
tising lawyer may readily find within the compass of these few pages the law 
which he seeks, and the authorities in its support.” 

In another edition, it may be hoped that the writer will refer the student to 
some of the sources of information as to the historical development of the law on 
the various subjects dealt with, — such, for example, as Wright’s adinirable little 
treatise on “Conspiracy,” Pike’s ‘‘ History of Crime,” Reeves, and Stephen’s 
various writings. 


A Collection of Important English Statutes, showing the principal changes in 
the Law of Property ; together with some other enactments of common refer- 
ence. Cambridge. 1830. [For sale by Charles W. Sever.] 

In a thin volume of one hundred and twenty-eight pages, the compilers, who 
are undergraduate members of the Law School at Harvard University, have 
brought together a good number of important statutes. The greater part of 
them ‘ bear on the subject of the holding and transfer of property ; the remain- 
der will be found to be some of the most important of those which relate to the 
subjects of crimes, evidence, and procedure.” One finds here parts of Magna 
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Charta, and of the Statutes of Westminster ; also the Statutes of Uses, of Wills, 
of Fraudulent Conveyances, of Limitations, of Military Tenures, of Frauds, of 
False Pretences, of Embezzlements, and many others. The collection will be 
found very useful for the purposes of students, and worthy also of the attention 
of the practitioner. The printing of it is a result of one of the best things in 
the legal education of the present time, — the increased attention which is now 
paid to original sources. 


BOOKS RECEIVED. 


The United States Mining Laws, and the Decisions of the Commissioner of the 
General Land Office and the Secretary of the Interior thereunder: together 
with the circular instructions from the General Land Office, and Forms for Es- 
tablishing Proof of Claims; also, the Decisions of the Supreme Court of the 
United States under the Mining Acts. By D. K. Sickels, General Land Office, 
Washington, D. C. San Francisco: A. L. Bancroft & Co., Law-book Pub- 
lishers, Booksellers, and Stationers. 1881. 

A Digest of the Law of Husband and Wife as established in Maryland. By David 
Stewart and Francis K. Carey, of the Baltimore Bar. Baltimore: John Murphy 
&Co. 1881. 

Hand-book for Coroners: containing a Digest of all the Laws in the thirty-eight 
States of the Union, together with an Historical Résumé from the earliest period 
to the present time. A guide to the Physician in Post-mortem Examinations, 
and valuable miscellaneous matter never before collated. By John G. Lee, 
M.D., Coroner’s Physician of the City and County of Philadelphia, Penn’a. 
Philadelphia: Published by William Brotherhead, Agent, 129 South Thirteenth 
Street. 1881. 
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REVIEW OF THE MONTH. 


GENERAL NOTES. 


Book-making in Professional Education.— The publication of “A 
Collection of Important English Statutes,” which is the subject of one of the book 
notices upon a preceding page, suggests anew the desirability of having small 
books contributed to the profession by those who have done sinall pieces of work 
well. Whether in compilation, in the criticism of particular points, or in the 
discussion of general titles of the law, some of the briefest works are most 
serviceable. 

Besides, in welcoming a book from the students of a law school, the topic of 
book-making as a part of the education of a learned man naturally arises. This 
particular book belongs to the tendency to provide original materials for the gen- 
eral reader, which happily is becoming so common in general literature, as well 
as in strictly professional works. This tendency is the result of a degree of 
intellectual development, which finds itself to be both radical in its search for 
principles, and conservative in its estimate of learning. It is a scientific stage 
in education, when one feels an imperious need to begin at the beginning, to go 
back to the facts, and to bring one’s mind to bear directly upon them. What 
is true of studies in history and philosophy in general holds no less in the study 
of law. Too many lawyers are the willing or unwilling slaves of second-hand 
learning. Nature or practice is too much for their law. The influence of the 
scientific spirit, however, has for some time been growing among us. It is indeed 
most appropriate, from an economical point of view, that a profession which 
does so much to help men make and keep great fortunes should share in the 
indirect advantages flowing from the opportunities for investigation which such 
fortunes make possible. But much good work is lost to the literature of the law 
which might enrich it if it should become the fashion to write for publication 
more than lawyers as a class are in the habit of doing. The notes of fresh and 
thorough examinations of statutes and cases which are now and then made under 
the pressure, either of a strong interest in some subject for its own sake, or of 
the issues of a pending case, are too often used for the momentary want, and then 
filed away for reference, if not destroyed, when a little more care and trouble 
would fit them for publication, and the vigor of the profession would get a faller 
and freer expression than it now has. 

It is true, the habit of literary expression is often wanting in learned lawyers, 
young and old; but they are all more or less used to the orderly arrangement of 
subjects, with a view to explain, to enforce, and to persuade. When they have 
the material, if they will only arrange it so that it can be understood, they may 
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be sure that they will establish relations, far and near, of the gratifying sort to 
which few are indifferent, —the appreciation and sympathy of men who under- 
stand each other’s work. This is especially valuable, of course, to beginners in 
a profession ; but in the experience of law students, as in that of students of 
natural science, it often happens that young men do a vast deal of sound work 
which goes to swell the brief or the book of a senior, more or less able, and the 
young workman comes into responsible relations upon the matter with no one 
but that senior. Frequently this work is a just payment of a debt of instruction 
which the junior is glad to acknowledge and is always grateful to look back 
upon; but sometimes this is not the case, and sometimes also one can be both 
effectively grateful and prudent nevertheless. Certainly, that is a state of mind 
proper for a young lawyer to be in. He can work for his senior and himself. 
He may, as a rule, be pretty sure that his senior will not grudge him the reputa- 
tion he gets for arranging and publishing the material he has collected, if he 
does not give it away soon enough to correct the brief of the other side. On the 
contrary the senior will probably find it convenient to use the material again 
in its new form. 

It can hardly be said that most young lawyers have not time to make even 
little books. Monographs are just the thing they have the time and the need to 
make. No matter how wide an acquaintance with the great titles of the law one 
wishes to get, — and we are not of those who sneer at an encyclopedian introduc- 
tion to professional studies, — if he is to be a lawyer proper he must, in addition 
to his more general reading, go into details and consider minute points. Espe- 
cially if one is to be devoted to a general practice the sooner he gets used to a 
thorough treatment of whatever is immediately at hand, including the smallest 
questions about the narrowest branches of practice, the better counsellor and 
advocate will he become when a variety of responsibility falls upon him, — unex- 
pectedly, as it almost always does, — and he is required to have ready on demand 
a variety of resources, with both the fulness and the accuracy of a professional. 
We often hear lawyers of various sorts speak with contempt of small doings, 
little essays, local laws, and inferior courts; but we do not remember having 
read of great lawyers — in the making, or after they have been made — doing 
so. Contempt of good work, no matter how small, has never been a trait of 
greatness. On the contrary, the great lawyers are the men who take up the 
leavings of the profession, and find questions which have not been asked, and 
explain answers which have been overlooked or misunderstood. The men who 
become great lawyers take what anybody can get, but draw from it what others 
do not find. To be a great lawyer is, of course, an ambition which may be either 
wisely or absurdly cherished. Greatness in any of its degrees is rather inci- 
dental. It is something which does not come by study or effort necessarily, 
although both study and effort are essential to its appearance, if not to its exist- 
ence. But soundness, usefulness, and professional success are, to speak with 
moderation, usually intentional. Successful men, whether sound or useful them- 
selves or not, usually know how to use, to place, and to reward men who have 
proved themselves to be sound in some department. The hope of being thus 
recognized certainly springs in the breast of many a young lawyer who waits for 
work to be given him instead of making work for himself. 
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Now, what we propose by these general remarks is to urge upon members of 
the profession of the law who have much or little learning, but who have enough 
to know whether or not what they have is sound or useful, not to file it away, or 
to wait until they are either great or famous ; for the probability is that — begging 
their pardon —the most of us will become neither; but to put it into a useful 
shape, and find somebody to publish it. Usefulness to the profession is the safe 
via media to begin upon. Whenever any successful attempt is made to put 
matters which are at stake in law or its practice into an interesting or simply 
useful form, the response is immediate all over the profession. Probably many 
a lawyer who does not keep the run of the legal periodical literature, but who 
has written or said something worth saying about his work in a clear, forcible, 
and happy way, would be surprised to find how apt it is to be repeated in all 
parts of this country and in Canada, England, Scotland, and Ireland. As for 
places of publication, there are many legal periodicals which are thirsty for 
good articles, and which have to fill up their spare pages with surplusage. 
Therefore, if one fails to find a publisher in one place, it is only necessary to 
consult a publishers’ directory to find success elsewhere. 

To those who, without being fully occupied by practice, are too modest to 
commit themselves to publication, or cautious not to appear to be anything less 
than omniscient, we would suggest that they who preserve an unbroken silence 
rarely get credit for knowing very much more than when to keep still, and 
that they who venture to commit themselves to a claim to attention upon a 
subject about which they are well informed, or in which they have made valu- 
able studies upon particular points, are apt both to learn more than they can in 
silence from those who are as well or better informed, and to get also what may 
properly be called a constituency of persons desirous of learning about the sub- 
ject, which will both support their own interest in the subject and stimulate 
their further studies. 

One thing is sure, the sooner a professional man comes into a relation of per- 
manent responsibility to his profession, the better it is both for his learning and 
his character as a professional man. The publication of small pieces of good 
work is a convenient means of establishing such relations by communication 
with fellow-workmen who are as much helped by each other’s care as they are 
damaged by each other’s negligence. For the remedy of damage by neglect to 


publish monographs there is no statute. Relief is to be sought by an appeal to 
the professional spirit. 


NOTES OF EXCHANGES. 


The Journal of Jurisprudence and Scottish Law Magazine, Edinburgh, 
January, 1881. 

The Punishment of Fraudulent Bankrupts in Italy, Denmark, and 
Sweden gives an account of a report on the law of Denmark, Italy, and 


Sweden relative to the punishment of fraudulent bankrupts, recently presented 
to Parliament. It says: — 
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“According to the Italian Penal Code, fraudulent bankrupts are punished with im- 
prisonment, with or without hard labor, according to the gravity of the offence. Persons 
guilty of simple bankruptcy are punished with imprisonment for not less than one month 
or more than two years. Agents of exchange and brokers guilty of simple bankruptcy 
are punished with imprisonment for not less than five years, and also with hard labor 
for a certain period ; if of fraudulent bankruptcy, they are punished with the maximum 
of hard labor. 

“The law of Denmark is severe on bankrupts. Not only fraudulent but negligent 
bankrupts are punishable. . . . 

“There are four kinds of imprisonment applicable to fraudulent or negligent bank- 
rupts: Imprisonment with hard labor, answering to our penal servitude; the house of 
correction for long sentences, and where the usual prison discipline is undergone, but 
hard labor is not inflicted ; imprisonment for not more than thirty days on a diet of rye- 
bread and water, alternating, generally, in periods of five days, with the ordinary prison 
fare, after thirty days, if the imprisonment is for a longer period, the prisoner is al- 
lowed the ordinary fare ; common imprisonment, which is limited to personal restraint.” 


According to the Swedish law, — 


“ Any bankrupt who is guilty of fraud in respect of his creditors, to wit, who has 
purchased goods under a borrowed name, and has not stated them in his assets, or 
under pretext of purchase or other agreement has withdrawn property from the bank- 
rupt estate, or in any other way has spent, disposed of, or removed any part of his 
property, or in collusion with a feigned creditor has stated a false debt, is punishable 
with imprisonment with hard labor for a term not less than two, and not more than six 
years, and is declared unworthy to enter the public service, or of exercising the privi- 


leges of an elector, or of becoming a candidate in any election in which the exercise of 
such privileges may be regarded as a proof of enjoying the confidence of his fellow- 
citizens. . . . 

“Like the Danish law, the Swedish law imposes a punishment for reckless or extrava- 
gant conduct by which bankruptcy has been brought on. A bankrupt who has shown 
recklessness or absolute carelessness in respect of the interests of his creditors, to wit, 
for his household or personal expenditure, or by gambling, or by speculative transac- 
tions, or by thoughtlessly entering into security for others, has lost amounts unreason- 
ably out of proportion to his position and resources ; or within thirty days of bankruptcy 
has taken or sold goods on credit, or sold property without being able satisfactorily to 
account for the proceeds ; or, after having become so insolvent that he ought to have 
known he was unable to meet his liabilities, has, with the evident intention of delaying 
his bankruptcy, continued his business or transactions, and at the same time by borrow- 
ing money, or taking goods at credit, or selling goods at a price evidently below their 
real value, or favored one creditor to the loss of the others,— such bankrupt shall be 
punished with imprisonment for a term of not less than two months and not more than 
two years. If, however, such bankrupt shows that he has fully satisfied his creditors, 
he is released from further liability. 

“Tf the bankrupt is engaged in a business in connection with which books should be 
kept, and has not carefully and correctly kept such books, he is liable to a like punish- 
ment... . 

“A person convicted of having been in secret collusion with the bankrupt, by assist- 
ing him to conceal or remove property, or under false pretences to reduce any of the 
assets of the bankrupt estate, or who has proved any false claim, is to be sentenced to 
imprisonment with hard labor for not less than two or more than six years, and is to be 
declared unworthy of the confidence of his fellow-citizens for life or for a prescribed 
term. 
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“Tf a creditor, in consideration of any advantage agreed upon between him and the 
bankrupt, or any one on his behalf, votes contrary to his judgment at a meeting of cred. 
itors, or has otherwise secretly made an agreement in his own favor, he forfeits to the 
estate half the value of the advantage for which he has contracted, or is imprisoned for 
not less than one month and not more than one year. 

“Ifa bankrupt absconds after having been accused of having acted fraudulently, 
dishonestly, or recklessly, judgment is to be passed upon him notwithstanding. 

“Provision is made for the sentence passed upon a fraudulent or an absconding 
bankrupt being published in the newspapers. 

“So strict a look-out is kept to discover any case of fraud by a bankrupt, that it is 
made the duty of the judge, when a bankruptcy is declared, to give notice thereof to the 
public accuser of the place, who is to have access to all the documents in the possession 


of the trustees or assignees which may afford information concerning the bankrupt’s 
affairs,” 


The Law Times, London, Jan. 1, 1881. 


Equitable Remainders (so-called) ont the Rule against Perpetuity 
discusses a few English cases. 


Injunctions to restrain the Use of Trade Names discusses a few recent 
English cases. Sir Watkin Williams, in a recent public speech, remarked, 
concerning the judicial system of England, — 


“ That great and radical changes had lately been made, and that still further changes 
were pending. In the ‘good old days,’ as they were called, of Lord Ellenborough and 
Lord Abinger, it was the boast of the judges that they could despatch thirty-five causes in 
a day; they, in fact, crushed through a cause-list like an elephant through a rice planta- 
tion. Law was dissociated from justice and right, and became a common by-word for 
absurdity and wrong. Unintelligible technicalities were now being rapidly swept away ; 
causes were thoroughly tried on their merits ; but in place of hours they occupied days; 
they were more open to popular criticism on their merits, and appeals were multiplied. 


One thing, at least, was certain, — that there was now a more thorough attempt to do 
real justice as well as to administer mere law.” 


Ibid., Jan. 8, 1881. 


Criminal Law and Procedure cites a few English cases concerning Evi- 
ce as to Character (II.); and in the number for January 15, concerning 


+ sah of Conspiracy ; and in the number for January 22, concerning Justi- 
Homicide. 


The Law Journal, London, Jan. 15, 1881. F 
Donatio Mortis Causa cites a few English cases. 


The Solicitors’ Journal and Reporter, London, Jan. 1, 1881. 
English Law Reports. — It is stated that, with the forthcoming number of 
the Law Reports, it is proposed to carry into effect a change in the mode of pub- 
lication. For the future, reports from the three divisions of the Queen’s Bench, 
the Common Pleas, and the Exchequer will be comprised in the same volume, 
with a continuous pagination. By this change, slight in its apparent effect, but 


important in its real meaning, another step will be taken towards the geueral 
recognition of all these courts as a single division. 
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Thid., Jan. 8, 1881. 

The Third Party says, at the end of the year it may be worth while to bring 
together the recent decisions on the subject of the third party, who is rapidly 
becoming the subject of a special code of practice, and cites recent English cases 
conceruing juinder and costs. 


Ibid., Jan. 15, 1881. 
Covenant not to assign without Consent says : — 


“Since T'reloar v. Bigge, 24 W. R. 843, L. R. 9 Ex. 151, lessees’ solicitors have very 
generally inserted in the covenant not to assign without license the words ‘ such license 
not being arbitrarily withheld ;’ whereupon lessors’ solicitors, not to be outdone, often 
add, ‘in case a respectable and responsible person is tendered,’ or words to the like 
efect. The efforts of these zealous and jealous amenders often end in leaving the 
covenant to assign in a condition which would have caused great grief to the 
late Mr. Lindley Murray. In Treloar y. Bigge some provisions of this kind caused 
some embarrassment to the Court of Exchequer. The plaintiff covenanted not to 
assign without the defendant’s consent in writing, ‘such consent not being arbitrarily 
withheld ;’ and in the proviso for re-entry, in which power was given to the lessor to 
reenter on the lessee’s assigning without the lessor’s consent, the words had been in- 
serted, ‘but such consent is not to be arbitrarily withheld.’ The question was raised 
whether these expressions amounted to a covenant by the lessor, so as to give the lessee 
a right of action against him for arbitrarily withholding his consent. The court held 
that they did not. 

“As regards the words inserted in the covenant not to assign, we have always 
thought that there could be little question that they did not amount to such a covenant. 
The reasonable interpretation of the covenant in Treloar v. Bigge seems to be that the 
lessee agrees not to assign without the lessor’s consent, provided the lessor does not 
arbitrarily withhold such consent. If the lessor does arbitrarily withhold such consent, 
then the covenant does not apply, and the lessee is free to assign. That construction 
is more consistent with the words of the covenant and the intention of the parties than 
is the construction contended for by the lessee in T’reloar v. Bigge. Andit is, as Amphlett, 
B., pointed out, more convenient that the lessee should, in case the consent of the lessor 
is arbitrarily withheld, be at once restored to his common-law right of assigning, and 
be entitled to deal with the property as he pleases, than that he should be remitted to a 
remedy against the lessor for withholding his consent. These appear to us to be the 
grounds on which the decision of the court in Treloar vy. Bigge should be rested. We 
do not attach much importance to the notion stated by Amphlett, B., in his judgment, 
that the words ‘such consent not being arbitrarily withheld,’ could not answer two 
purposes, — that they could not both qualify the lessee’s covenant and constitute a 
covenant by the lessor. Why not? It does not seem difficult to imagine cases in 
which words of this kind might be reasonably interpreted as fulfilling such a double 
function. 

“The question of the construction of the clause in the proviso for re entry in T’reloar 
v. Bigge—‘ but such consent is not to be arbitrarily withheld’ —was a good deal 
more difficult. It was probably correct to hold that, considering their position and con- 
tert, they were not sufficiently clear and explicit to constitute a covenant by the lessor 
not to arbitrarily withhold his consent. But it is to be observed that Kelly, C. B., said 
in his judgment that, ‘had these words been used elsewhere in the instrument, although 
perhaps part of the same sentence in which they now stand, it is possible there might be 
a covenant in them.’ 


“In the recent case of Sear v. House Property Investment Company (Limited), 29 W. R. 


the 
the 
for 
ly, 

is 
he ; 
y 
t 
. 


206 REVIEW OF THE MONTH. 


192, a lessee covenanted with a lessor not to assign the demised property without the 
consent in writing of the lessor, ‘but such consent not to be unreasonably withheld’ 
That is to say, almost the very words used in the proviso for re-entry in T’reloar y. Bj 
were, in the recent case, used in the covenant not to assign. Hall, V. C., however, held 
that, even when so used, the words did not amount to a covenant by the lessor not to 
unreasonably withhold his consent. ‘If I were to decide this case,’ he said, ‘irrespec- 
tive of authority, I should hold that the words merely qualify the obligation contained 
in the clause not to assign without consent. They are contained in the lessce’s cove. 
nant, and are in a form which looks more like a qualification than a contract. The word 
“but” points to a qualification, and not to a contract. It is, moreover, unquestionably 
a very loose way to insert a lessor’s covenant in the middle of covenants by the lessee, 
We do not quarrel with this construction, which is convenient, and probably in accord. 
ance with the intention of the parties ; but we desire to point out that it is not free from 
doubt. Practitioners ought to abandon the use of ambiguous phrases of this kind; and 
if they wish to qualify the covenant not to assign without consent, should always say, 
‘ provided such consent is not unreasonably withheld.’ 

“ We are glad to observe that the word ‘arbitrarily,’ which had a long run after 
Treloar v. Bigge, is giving place to ‘unreasonable.’ ‘ Arbitrarily’ is too ambiguous 
a word to be used in these covenants. It is true that, in Treloar v. Bigge, Kelly, C. B., 
seems to have satisfied himself that it ‘means unreasonable, without reasonable cause, 
and that the refusal (unless the context shows the contrary) need not be a refusal hay- 
ing reference to the character or solvency of the person to whom the assignment is pro- 
posed to be made. But it should be borne in mind that Amphlett, B., expressed 
considerable doubt as to the meaning of the word ‘ arbitrarily ;’ and lessees’ solicitors 
will do well to express directly the meaning ascribed to that word by Kelly, C. B.” 


The same cases are discussed in ‘‘ Covenant or Qualification” in The Law 
Journal, London, of Jan. 22, 1881. 


Continuing Surface Damage, concerning leases of mines of coal or iron 
ore, with liberty to deposit spoil or refuse upon the surface subject to paying 
compensation when the leases have been assigned, says : — 


“One thing appears to be certain, that the right to damages, or even to compensa- 
tion, is a chose in action so far as regards all damage occasioned prior to the purchase 
deed ; consequently, that such right, so far as regards such damage, does not pass to the 
purchaser as portion of, or as incidental to, his land, although of course he may acquire 


the chose in action by special agreement with his vendor, and obtain an express assign- 
ment thereof from him.” 


The Irish Law Times and Solicitors’ Journal, Dublin, Jan. 1, 1881. 

Railway By-laws respecting Passengers’ Tickets, I, continued (II.) 
in the number for January 8, cites some and refers to collections of other Eng- 
lish, Scotch, Irish, and American cases. 

Ibid., Jan. 8, 1881. 

Acts by Corporations requiring Malice in Order to be Actionable. 

Lawyers’ Opinions cites cases concerning citing at the bar opinions or 
arguments of counsel given or delivered on other occasions. 

Ibid., Jan. 15, 1881. 

Bona Fide Travellers, I, continued (II.) in the number for January 
22, cites English and American cases concerning a statute providing against 
the sale of liquor on Sunday except to certain specified classes of persons. 


vil 


avert 
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The Canadian Law Times, Toronto, Outario, February, 1881. 
Does a Power to sell imply a Power to mortgage? concludes the 
article begun in the January number, and cites a few American cases. 


Canada Law Journal, Toronto, Ontario, Jan. 1, 1881. 
Power of Counsel and Solicitor to compromise Suits cites English 
and Irish cases. 


The Right of Crown Counsel to enter a Nolle Prosequi cites English 
and Irish cases. 


The Albany Law Journal, Albany, N. Y., Jan. 15, 1881. 

Evidence of Defendant's Pecuniary Standing in Slander cites American 
cases, and says : — : 

“In Brown vy. Barnes, 39 Mich. 211, 8. c. 33 Am. Rep. 375, it was held that in an 
action of slander the pecuniary standing of the defendant may be shown to indicate 
the influence of his speech, but not in itself to enhance damages. 

“The majority of the cases hold that evidence of the defendant’s wealth is admissible 
in actions of slander to enhance damages. To this effect is uynor vy. Cowden, 27 Ohio 
St. 292; s. c. 22 Am. Rep. 303. Even if admitted—as in the principal case — to 
show the defendant’s probable influence, it must indirectly operate on the question of 
damages, and the distinction drawn is futile.” 

In the number for February 5, English and American cases upon seduction 
are cited, and it is said: ‘‘ The ease is distinguishable from that of slander ; for 
the injury by the seduction cannot possibly be aggravated by the defendaut’s 
wealth, as it is said a slander may be.” 


Ibid., Jan. 29, 1881. 
Contracts for Location of Railways and Stations cites American cases. 


Ibid., Feb. 5, 1881. 
Acknowledgment of Outlawed Debt cites English and American cases. 


The Criminal Law Magazine, Jersey City, N. J., January, 1881. 
The Construction of Penal Statutes, by Franklin Fiske Heard, cites 
English and American cases. 


Execution and Judicial Functions in Extradition Cases. Note citing 
American cases. 


The American Law Register, Philadelphia, Pa., January, 1881. 

Remedies of Illegal Taxation, by T. M. Cooley, cites many American 
cases, and discusses questions which present unusual difficulties. These arise 
in the case of assessment of property for taxation by value, which, in State 


. taxation, is the method by which the revenue is mostly raised. 


Contract by Letter — Revocation, is the subject of a note by Edinund H. 
Bennett to Stevenson, Jaques, & Co. v. McLean, citing English and Scotch 
cases. 


Removal of Causes — Federal and State Courts, is discussed by Richard 
C. Dale in a note to Stone v. Sargent, classifying recent American cases. 
VOL. 11. — N 8. 15 
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Marriage as affected by the Lex Loci and Lex Domicilii. Note citing 
English and American cases, by Hugh Weightman, New York. 


Contracts wth Lunatics. Note by George W. Reed, citing English ang 
American cases. 


The American Law Record, Cincinnati, Ohio, January, 1881. 
The Common Law in the United States, by S. G. Williams, is an hig. 


torical article, and cites a few American cases. It says concerning codes of 
civil procedure : — 


“ Such codes have been adopted in about one-half of the States, — New York, North 
Carolina, South Carolina, Ohio, Missouri, Indiana, Kentucky, Wisconsin, Iowa, Min. 
nesota, Arkansas, Kansas, Nebraska, California, Nevada, Oregon, Florida, and Colorado, 
These codes of civil procedure and the spirit of change which has suggested them, it 
will be noticed, are confined principally to the States of later origin. Of the thirteen 
original colonies, only three — New York and the two Carolinas — have adopted codes, 
It is recalled here as a somewhat significant fact, that New York, the leader in this line 
of reform, was largely settled by the Dutch, —a people not at all attached to monarchical 
ideas or hereditary principles of government, nor affiliated to the English law. The 
rules of the common law may justly be regarded as best established in the remaining 
ten of these States. Especially is this true of Massachusetts and Pennsylvania,” 


The Central Law Journal, St. Louis, Mo., Jan. 14, 1881. 
Antecedent Indebtedness as a Valuable Consideration, by Orlando F, 


Bump, cites a great many American and English cases. 


Estoppel by Conduct — Scienter, by R. T. Holloway, cites American and 
English eases, and points out four distinct classes of estoppel, — by silence, by 
representations known to be false, by representations of facts peculiarly within 
the knowledge of the party making them, and by representations designed to 
influence the conduct of another. In eases of the first class, a person is estopped 
because he has not spoken when he ought to have spoken; of the second and third, 
because he has spoken what he knew to be false, knowledge being proved in 
one case and conclusively presumed in the other from the nature of the facts 
nisrepresented ; of the fourth class, beeause he who makes a representation and 
leads another to act thereon, should make it good. The article refers for an 
able presentation of adverse views to 4 Cent. L. J. 183. 


Ibid., Jan. 21, 1881. 
Change of Domicile, by Henry Wade Rogers, cites American and English 


cases concerning the circumstances under which a change is considered to have 
been made by a person sui juris. 


City Ordinances affecting Street Railroads, by W. H. Whittaker, cites 
American cases. 
Ibid., Feb. 4, 1881. 


Is a Purchase in one State pending Suit in Another to be treated as 
a Purchase pendente Lite? by B. B. Boone, cites a few American cases. 
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The Virginia Law Journal, Richmond, Va., January, 1881. 

Is the Mere Possession of a Bond or Note not payable to Bearer and 
ynindorsed by the Payee or Obligee sufficient, without Evidence of an 
Assignment, to entitle the Holder to enforce Payment of it? by R. 'T’. Bar- 
ton, cites American eases with reference te some recent decisions of the Court of 
Appeals of Virginia upon this subject. 


CORRESPONDENCE. 


The Berne Conference of the Association for the Reform and Codifi- 
cation of the Law of Nations. 


Nor the least pleasant part of a vacation spent abroad to an American law- 
yer is the opportunity which every summer now presents of attending some of 
the conferences of an international character, held at one or another of the 
European capitals, for the discussion of questions of jurisprudence or political 
science. 

In 1873, two of these conferences assumed a permanent shape, one under the 
style of the “ Institute of International Law,” composed of a few professed 
jurists; and the other under the unwieldy name which heads this article, with 
larger numbers, open practically to all who are interested in its general purposes, 
whether from the stand-point of law, politics, or trade. Both of these organiza- 
tions have maintained annual meetings ever siuce, and have accomplished some 
valuable work. In 1877, for instance, at the Antwerp conference of the Associ- 
ation, a set of twelve rules was framed, to establish a uniform international law 
of general average. These have met with very general acceptance among ship- 
pers and underwriters, both in Europe and America, and, by the name of the 
“York-Antwerp Rules,” have been formally adopted by a large number of 
chambers of commerce and other commercial organizations. 

The head-quarters of the Association for the Reform and Codification of the 
Law of Nations has been fixed at London, where they have a pleasant office in 
Chancery Lane, and their proceedings are published in English ; but their meet- 
ings have been held at different places on the continent from year to year, and 
much of their committee work has been done in Germany. 

In August, 1880, the eighth annual meeting of this association was held at 
Berne, in the Federal Council Hall of Switzerland. From fifty to seventy-five 
members were present, including five from the United States. The President of 
the Swiss Confederation opened the proceedings by an address of welcome, in 
which he alluded very happily to the interest of his countrymen in all that tended 
to put international law on a more certain footing, bound together as they were 
by a federal compact, and with their mountain barriers now pierced by tunnels, 
constructed by distant nations for the use of Europe. 

The first subject for discussion was that of the proper limits of consular juris- 
diction in the East. Sir Travers Twiss read the introductory paper, in which he 
emphasized the fact that the administration of justice by a foreign consul be- 
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tween his own countrymen ought not to be regarded as an invasion of the gover. 
eiguty of the nation to which he is accredited, since it belonged to that general 
system of personal laws, under which all Europe was governed for so many cen. 
turies. ‘“ Territoriality,” to use his own words, “ as the basis and limit of com. 
munity of law, is a theory of comparatively modern date, as compared with 
nationality or the principle of race. The lex territorii is but the lex loci written 
large.” 

So far as Turkey was concerned, there was now, he thought, little reason to 
complain of her system of laws. They were closely copied from the Code 
Napoléon, and Christians and Mussulmans were placed on an equal footing before 
the courts. But no law could foree a judge to give the same weight to the testi- 
mony of different men ; and in practice the Turkish Kadi, while he admnitted the 
testimony of a Christian, never believed it. The law was also buried in 
Turkish text, the only translation being in Greek. 

The Treaty of Berlin, of July, 1878, contained provisions looking to the 
relinquishment of consular jurisdiction in Servia, by the other contracting 
Powers, whenever they should be satisfied that it was no longer necessary for 
the protection of their subjects; and early in 1880 Great Britain had formally 
surrendered it, both as to Servia and Roumania. 

Mr. Trige, an attaché of the Japanese legation at London, followed with an 
earnest protest against the maintenance of consular courts, with their present 
amplitude of jurisdiction, in his country, in view of the great social changes by 
which her institutions had now become so nearly assimilated to those of Europe; 
and several of the members expressed their appreciation of the advances both 
in Jaw and legal education made by Japan, and their conviction that the day was 
not distant when Western nations might safely trust their subjects to the protee- 
tiou of her tribunals. 

The law of negotiable securities was then brought up, by a report from the 
German branch of the association. In May, 1880, the council of this branch 
issued from Bremen a circular letter to the chambers of commerce and stock- 
exchange committees of the principal cities of Europe, proposing for their 
consideration six rules as to the issue, transfer, and satisfaction of all forms of 
negotiable securities. Among the points suggested were, that all bonds payable 
to bearer should be registered in some public office, prior to their issue, and their 
satisfaction entered on the same record; that a certain period of prescription 
should be fixed, after which the owner of a lost or stulen bond could compel its 
payment, unless it had previously come into the hands of a bona fide holder ; and 
that, upon due proof of the destruction of any negotiable security, the courts may 
require the issue of a duplicate. The replies received to this circular had occa- 
sioned considerable modifications in the proposed rules, which had been redrafted 
during the summer, but were still not in a state to be submitted for final action. 
It was evident to the English and American members that they were much 
better adapted to those countries where almost all commercial contracts are 
reduced to writing and put in formal shape through the intervention of notaries 
or other public officers, and the people are familiar with a system of recording 
hypothecations and liens as to personal property, than to those where mer- 
chants have been allowed to develop their own customary law. Mr. R. Bithell, 
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of the London house of Messrs. Rothschild & Sons, objected strongly to any 
resort to a public register in transferring a bond. ‘ What we call bonds, in 
the city,” he wrote, ‘are really copies of bonds, and the original bond is rarely 
seen, unless specially applied for. This original bond might be registered with 
advantage, as proposed in the resolutions, but the copies, which are what, in 
banking parlance, are called securities, are bought, sold, pawned, deposited as 
guarantee, without any record, except as between the two parties immediately 
concerned ; and anything which tended to fetter the movement of such securities 
would, I am sure, be very unwelcome to business tlk.” 

The Institute of International Law, at its Brussels meeting, in 1879, took up 
the eubject of the protection of submarine telegraphic cables, upon a report from 
Professor Renault, of the School of Political Sciences at Paris, and finally 
adopted two resolutions, as follows : — 


“L, Il serait trés utile que les divers Etats s’entendissent pour déclarer que la destruc- 
tion ou la détérioration des cibles sous-marins en pleine mer est un délit du droit des 
gens, et pour déterminer, d’une maniere précise, le caractére délictieux des faits et les 
peines applicables : sur ce dernier point, on atteindrait le degré d'uniformité compatible 
avec la diversité des législations criminelles. 

“Le droit de saisir les individus coupables, ou présumés tels, pourrait étre donné aux 
navires d’Etat de toutes les nations, dans les conditions réglées par les traités ; mais le 
droit de les juger devrait étre réservé aux tribunaux du navire capturé. 

“II. Le cable télégraphique sous-marin, qui unit deux territoires neutres, est in- 
violable. 

“Tl est & désirer, quand les communications télégraphiques doivent cesser par suite 
de I’état de guerre, qu’on se borne aux mesures strictement nécessaires pour empécher 
lusage du cable, et qu’il soit mis fin @ ces mesures, ou que l’on en répare les conséquences, 
aussitot que le permettra la cessation des hostilités.” 


Sir Travers Twiss, who is one of the most active members of both organiza- 
tions, presented these resolutions to the Berne meeting for approval. In the 
discussion which followed, R. D. Benedict, Esq., of New York, called attention 
to the inaccuracy with which the second clause of the first resolution was drawn. 
It assumed that the guilty persons would, in all cases, be arrested on shipboard, 
and that the ship on which they were would be necessarily liable to capture ; 
siuce, otherwise, how could they be arrested by a ship of war, and how could 
the prescribed forum of their trial be ascertained? But it is obvious that they 
might have left the vessel, on which they were when the cable was cut, long 
before their arrest, and shipped upon another, perhaps merely as passengers; 
in which case the nation to which she belonged could hardly recognize a right of 
search, still less of capture. The association, therefore, declined to concur in 
the conclusions of the Institute, and the incident furnishes a good illustration of 
the benefit which each of these societies must, in the nature of things, derive from 
the existence of the other. It is the bicameral system applied to speculative 
polities. Sir Travers Twiss, in the paper read in support of the propositions of 
the Institute, stated that there were now 64,400 nautical miles of submarine 
cable, of which 60,000 belonged to private companies. He did not object to 
applying to them the rules under which governments have been accustomed, at 
times, to open letters or stop the mail, as formulated in the international tele- 
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graphic convention, signed at St. Petersburg in 1875; that is, that each govern. 
ment may suppress any telegram deemed dangerous to the safety of the State, 
and may suspend the use of the line, either in whole or part, or simply for wep. 
tain kinds of messages, provided immediate notice be given to the other eop- 
tracting powers. 
The most interesting debate which took place during the conference was over 
the report of the committee on International Copyright. This referred to the 
memorial presented to our Department of State by Hon. John Jay and others, 
the American committee of the association on the subject, as apparently asking 
less than foreign authors had a right to demand, and spoke of the decision in the 
Trade-Mark Cases, 100 U.S. 82, as perhaps importing that Congress had no 
power to legislate at all in this direction. Allusion was also made to the fuet 
that the severe competition of late between our Eastern and Western publishing 
houses in cheap reprints had caused some sentiment in favor of an international 
copyright treaty to spring up in the book-trade itself. The report was written 
from a British stand-point, and was followed by remarks reflecting severely on 
the standard of morals in the United States, as indicated by our course hitherto, 
in relation to British authors. One of the American members — a naturalized 
citizen, and perhaps, therefore, the more zealous in the defence of his country— 
took fire at this attack, and replied with considerable warmth. Was it, he 
asked, for England, that “ nation of shop-keepers,” to take other States to 
task because their policy was dictated by self-interest? When did England 
ever act from principle, when money was at stake? Was it when she forced 
the opium trade upon unwilling China, at the cannon’s mouth? Was it when 
she thrust, as with a ramrod, British institutions and British rule down the 
throat of India? Let any gentleman present name oue single instance in which 
England had ever acted toward any other people from motives of principle, and 
he would sit down, and be silent. At the reference to India, a gleam of hearty 
satisfaction shot across the dusky face of one of his auditors, a delegate from Cal- 
cutta; and the Continental members generally, as the speech went on, listened 
with the closest attention. When it ended, the incautious challenge was promptly 
accepted by an English barrister, who quietly said that as but a single instance 
had been asked for, he would name but one, out of many. Had the gentle- 
man from the United States never heard how, under the lead of Wilberforce, 
Great Britain not only emancipated her slaves in the West Indies, but paid their 
value to their former owners? Further contest over the comparative morality 
of the two countries was checked by the interposition of the President, Dr. 
Sieveking, of Hamburg; and another of the Americans present, Judge Hunt, of 
the Court of Claims, afterwards poured oil on the troubled waters, by expressing 
his belief that the growing sentiment in favor of a copyright treaty in the 
United States, to which the committee had alluded, aided by the long-cherished 
opinions of many of our best citizens, not connected with the publishing trade, 
was likely soon to bring the two countries together upon common ground. 
Several papers of minor interest were presented during the conference, the most 
noticeable of which was one from Sir Sherston Baker, on the administration of 
oaths in Great Britain by foreign consuls. Common as such oaths are, and have 
always been, it appears that, by an act passed nearly fifty years since (5 & 6 
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Will. IV. . 62, § 13), to suppress the taking of voluntary extra-judicial affidavits, 
no oath can be lawfully administered except pursuant to some statutory authority. 
None such exists in the ease of consuls, and they seem to be left liable to prose- 
cution for a misdemeanor for administering auy oath whatever. 

The discussions of the conference were mainly conducted in English, and most 
of the papers and reports were priuted and read in the same language, although 
every member was at liberty to use his own. The business had been largely 
prepared in London, and nearly half the gentlemen present were from Great 
Britain or America. This gave more of a provincial tone to the proceedings 
than might have been anticipated in a body representing so many and widely 
scattered nationalities, and one or two of the English members seemed to regard 
it as affording a convenient forum for criticisms upon some of their purely local 
methods of judicial administration. But every association must have a centre, 
and perhaps this one could not have selected a better, than the greatest aud 
freest city of Eurupe. 

It cannot be expected that such a meeting as this at Berne will arrive 
directly at any very valuable results. Its good must be sought in its discussions, 
rather than its resolutions; in its indirect, not its direct, influences. There were 
those who thought that the first World’s Fair of 1851 would prevent any 
future wars between nations taking part in it. There are those who see similar 
possibilities in the work of the two associations of which we have spoken. If 
they do not fall into the hands of mere doctrinaires, or sink under the control of 
local cliques, they certainly must have an importaut share in shaping that public 
sentiment to which governments must bow, in matters of international as well as of 
municipal law. They can have no motive, except to make the law of the world 
more certain and more.just ; and every successful effort in this direction is neces- 
sarily a step in the interest of peace. Their best work, however, will probably 
be aceomplished in the field of-private international law. They have already done 
something here of permanent value, and there is every reason to expect more. 


E. BALpwin. 
New Haven. 


NOTES OF CASES. 


STATE COURTS. 
ALABAMA. 


Husband and Wife.— Change of Domicile.— Where a resident of Illinois 
abandoned his domicile in that State, and died while in transit to Alabama, but before 
arrival here, the domicile of the surviving wife is, at the time of his death, in the former 
State, not the latter. George D. Minyer, Adm’r, v. Amelic. Talmadge. Supreme Court. 
Special October Term, 1880. — Southern Law Journal, Montgomery, Ala., December, 
1880. 


Bills and Notes.— Antecedent Debt. — ( Head-note.) —Without express agree- 
ment, the giving of a negotiable bill for an antecedent debt does not operate to discharge 
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such debt, and is merely regarded as additional or collateral security. Day v. Thompson, 
Supreme Court. Special October Term, 1880,.— Southern Law Journal, Montgomery, 
Ala., December, 1880. 


CALIFORNIA. 

Insolvency. — Individual Partners.— Partnership Debts. — ( Head-note.) — 
Where partners severally file their petitions in insolvency, the insolvent court does not 
thereby acquire any jurisdiction over the partnership estate ; and the discharges of the 
individual member cannot be made operative as to the debts of the firm. Glenn y. Ar. 


nold, Supreme Court, Dec. 14, 1880. — The Pacific Coust Law Journal, San Francisco, 
Cal., Jan. 15, 1881. 


Right of Railroad Company with Franchise to remove Track of Rail. 
road Company without Franchise. — (/Head-néte.) — Where a street-railroad 
company without authority of law laid down a track upon a certain street, and subse. 
quently another company obtained a legal franchise to lay down a track on the same 
street, — Held, that the second company had a right to remove the track of the first 
company. Omnibus R. R. Co. v. Baldwin., Supreme Court, Dec. 15, 1880.— The 
Pacific Coast Law Journal, San Francisco, Cal., Jan. 8, 1881. 


Contract. — Offer of Reward. — Intention to Claim. — (/Zead-note.) — Where 
a reward was offered for the arrest and conviction of any person committing a specified 
crime, and a person who had effected such an arrest and conviction claimed the reward, 
but it appeared that none of h‘s acts were done with a view to obtaining the reward, but, 
on the contrary, without any intention of claiming any part of it, — Held, that he could 
not recover. 

A person cannot recover a reward which he knew to have been offered, if it appear 
that the acts upon which he bases his right to recover were not done with the intention 
of claiming it. Hewett vy. Anderson. Supreme Court, Dec. 24, 1880. — The Pacific Coast 
Law Journal, San Francisco, Cal., Jan. 22, 1881. 


CONNECTICUT. 


Contract. — Restraint of Trade.— Dentist. — (/Zead-note.)— The defendant 
executed a contract of sale of his business, and therein agreed not to practise his busi- 
ness (dentistry) “ within a radius of ten miles ” of the village wherein it was carried on. 
Held, the contract should be construed a3 meaning “ within ten miles of the centre 
of the village” wherein the business was carried on. 

Such a contract is not void in not fixing a period within which the covenantor is not 
to practise his business within defined limits. 

Where such a contract is reasonable when made, subsequent circumstances, such as 
covenantee’s ceasing to do business, do not affect its operation. Cook vy. Johnson, 
Supreme Court of Errors. Opinion in The Reporter, Boston, Mass., Jan. 26, 1881. 


GEORGIA. 


Statute of Limitations.— New Promise.— Where suit was brought in 1876 
on due-bills made prior to 1865, the allegations that they represented certain deposits 
made by an uneducated person with the maker, who received and held the fund as a 
deposit and not as a loan; that if the due-bills conveyed any other meaning they were 
fraudulent ; that in 1872 the plaintiff demanded his money, but defendant put him off 
by saying it was best for plaintiff to let him hold the money, as it would be lost if plain- 
tiff held it; and that in 1876 he admitted the making of the deposit, but claimed that it 
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had been paid, — was not sufficient to relieve it from the bar of the statute, and the case 
was properly dismissed on demurrer. Norrington y. Philly. Supreme Court, Dee. 7, 
1880. — The Macon Telegraph and Messenger, Macon, Ga., Jan. 12, 1881. 


Best Evidence.— Supreme Court Reports.— Remitter.— The published 
volumes of Supreme Court reports do not furnish the highest evidence of the judgment 
of affirmance or reversal in a particular case. The remitter is the best evidence thereof. 
Freeman y. Brigham. Supreme Court, Nov. 27, 1880.— The Macon Telegraph and 
Messenger, Macon, Ga., Jan. 8, 1881. 


Evidence.— Entries in Books of a Witness, Third Party.— In a suit 
against a railroad for loss of goods shipped over its line, it was competent for the 
defendant to prove by the agents of a connecting road delivery in good order to it; and 
although the witnesses may never have seen the goods, they may testify from the books 
of their company, proved to have been made in the usual order of business and to be 
accurate. Schaefer vy. Georgia R. R. Supreme Court, Dec. 28, 1880. — The Macon 
Telegraph and Messenger, Macon, Ga., Jan. 29, 1881. 


Remainders. — Life-estate. —- Power of Disposal of Fund.— A conveyance 
to a woman for life, with remainder to her children, coupled with a power in her to 
convey to trustees to hold until her youngest child becomes of age, and then to divide 
among all the children, with rights of survivorship between them, in case some 
should die without issue, and in the event all should die leaving no issue, then over to 
certain children of the donor, —vests the remainder absolutely in the children of the 
tenant for life on the youngest attaining majority, and the death of all or the last one 
after that event, without issue, will not entitle the donor’s children to the property. 
Judgment affirmed. Doty v. Wray. Supreme Court, Jan. 4, 1881.— The Macon Tee- 
graph and Messenger, Macon, Ga., Feb. 3, 1881. 


IOWA. 


Mortgage for Purchase-money to Third Party. — Priority to other 
Liens.— A mortgage executed to a third person to secure the purchase-money for the 
premises mortgaged, is entitled to priority over other liens prior in point of time, the 
same as if such mortgage had been given directly to the vendor. Kaiser v. Lembeck and 
Others. Filed Dec. 14, 1880. Opinion in The Northwestern Reporter, St. Paul, 
Minn., Jan. 1, 1881. 

KANSAS. 


Bills and Notes.— Alteration.— Payment in Mistake of Fact. — ( Head- 
note.) — Plaintiff was an accommodation maker of a note discounted and owned by the 
First National Bank of Wichita. While in the possession of the bank it was so mate- 
rially altered by the officers of the bank, and without his knowledge or consent, as to 
render the paper void. Nevertheless, it being presented to him for payment, he, in igno- 
rance of the alteration, and without any critical examination to see that there had been 
no alteration, took it up, giving therefor certain money due by the bank to him, and 
four new notes to make up the difference. Held, that he might recover from the bank 
the money thus given to it as money paid by mistake of fact, it appearing that there 
has been no change in the circumstances of the bank which would render it inequitable 
and unjust to refund it. Fraker y. Little. Supreme Court. Opinion filed December, 
1880. To appear in 24 Kansas. 


Bills and Notes.— Indorser.— Agent. — Collection. — Fraud. — ( Head- 
note.) — A bank owning a bill of exchange, returned it after dishonor, of which the 
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drawers had notice, to F., the indorser for collection. He failed to pay the amount of 
the bill, but while holding it for collection fraudulently procured one of the drawers 
to execute in payment of the bill two notes and a mortgage to one M., to satisfy his 
own indebtedness to M. The latter accepted the notes and mortgage in good faith for 
the debt of F., who, at the time, was insolvent. /e/d, that as F. was an indorser, and 
in the possession of the bill, the drawers had the legal right, in the absence of notice to 
the contrary, to treat F. as the bona side holder and owner of the bill, and to settle with 
him therefor upon terms mutually satisfactory to the indorser and themselves. Held, 
Surther, that the bank was entitled to the notes and mortgage procured to be executed to 
M. by F., because F., being the agent to collect the draft, had no authority to appropri- 
ate the proceeds of the draft, belonging to his principal, to the payment of his own debt. 
The Bank of Kansas City v. Mills et al. Supreme Court. Opinion filed December, 
1880. To appear in 24 Kansas. 


Attorney’s Liability for Collection by his Agent.—Embezzlement.— 
Interest. — ( Head-note.) — If an attorney at law accepts a note for collection, and exe. 
cutes to the owner his written receipt that he has received the claim “ for collection,” 
he undertakes thereby to collect, not merely to remit for collection to some responsible 
attorney. 


If an attorney contracts to collect a debt, he is civilly liable for the embezzlement of 
the collection by his agent. 

An attorney is not ordinarily liable for interest on money collected, until a demand 
to pay over the same is made ; but where the money collected is at once embezzled by the 
attorney, or his agent making the collection, no demand is necessary before the institu- 
tion of a suit therefor, and interest may be recovered from the date of the collection, 


Cummins v. Heald. Supreme Court.. Opinion filed December, 1880. To appear in 24 
Kansas. 


MAINE. 


Libel. — Pleading. — Newspaper. —In a declaration for publishing a libellous 
article in a newspaper, it is not necessary to aver that the publication was made to 
divers persons, or to any third person: it is enough to aver that the libel was printed 
and published in a newspaper. Sproul v. Pillsbury. Supreme Judicial Court. Rescript 
filed January 3.— The Portland Press, Portland, Me., Jan. 4, 1881. 


Contract.— Execution by Agent of Corporation.— Upon an agreement 
commencing thus: “This agreement, made between Fletcher & Bonney of Boston, 
Superintendents of New England Agencies for the Security Life Insurance and Annuity 
Company of New York, of the first part, and Stephen O. Purington, of the second 
part,” and ending thus, “In witness whereof the said parties have set their hands and 
seals. 

“Joux W. Friercuer, Supt. N. E. Agen. (seal), 

“StrepHen O. Purincron (seal),” 
everything in the body of the instrument being appropriate to an agreement with 
the company, and inappropriate to an agreement with the agents of the company, an 
action may be maintained by Purington against the company, if the agreement is au- 
thorized by the company. The signing and sealing in the name of but one of the 
superintendents is a valid execution, if the power conferred upon them was joint and 
several, as in such case the execution could be by one or both. Purington v. Security 


Life Insurance and Annuity Co. Supreme Judicial Court. Rescript filed January 3.— 
The Portland Press, Portland, Me., Jan. 4, 1881. 
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MASSACHUSETTS. 


Bankruptcy. — Composition.— Action by Creditor for Claim omitted 
or erroneously stated by Debtor. — “ A creditor, whose name or the amount of 
whose debt is not shown in the statement of the debtor, is not bound by a composition 
in bankruptcy. If his debt is stated at less than its true amount, the composition is no 
more binding on him than if he is not named in the statement at all. In either case 
he would not obtain under the composition a like proportion of his actual debt with the 
other creditors, and may sue upon his debt, as if no proceedings in composition had been 
had.” Gray, C. J., in Hewes v. Rand. Supreme Judicial Court. Decided December 
1880. Opinion in The Massachusetts Law Reporter, Boston, Mass., Jan. 19, 1881. 


Parent and Child. — Adoption.— Status continuing after Change of 
Domicile. — Where a child was adopted with the sanction of a judicial decree, and with 
the consent of his father, by another person in a State where the parties at the time had 
their domicile, under statutes substantially similar to those in Massachusetts, and which 
give a child so adopted the same rights of succession and inheritance as legitimate off- 
spring in the estate of the person adopting him, it was held that such adopted child was 
entitled, after the adopting parent and the adopted child have removed their domicile into 
this Commonwealth, to inherit the real estate of such parent in this Commonwealth, 
upon his dying here intestate. The legal status of the child of the intestate, once ac- 
quired under a statute and by a judicial decree of a foreign State, while the parties were 
domiciled there, continued after their removal into this Commonwealth. Ross v. Ross. 
Supreme Judicial Court. Decided December, 1880. Opinion in The Massachusetts 
Law Reporter, Boston, Mass., Jan. 26, 1881. 


Evidence. — Refreshing Memory by Newspaper Print of Witness’s 
Writing. — Where the defendant was indicted for an assault upon a police officer, and 
the police-officer when testifying was asked if he did not strike the defendant and knock 
him down with his billy, to which he answered “ No ; ” and to contradict this testimony 
the regular reporter of the Boston Herald was called to testify as to what this same 
officer had said in the previous trial, which was heard and reported by him in the Her- 
ald, but which he could not remember, — it was /e/d that the witness should be allowed, 
for the purpose of refreshing his memory, to look at the printed newspaper report of the 
trial, if he could state, as of his own knowledge, that it was printed substantially as made 
by him. Commonwealth vy. Ford. Supreme Judicial Court. Decided January, 1881. 
Opinion in The Massachusetts Law Reporter, Boston, Mass., Jan. 26, 1881. 


Mortgage. — Constructive Notice of Inadequate Consideration by Re- 
cital in Assignment.— Redemption. — The plaintiff, who was the owner of a 
mortgage and note for $1,500, indorsed and delivered the note and assigned the mort- 
gage to the defendant Rice, as collateral security for the payment of $300 loaned by 
him to the plaintiff. The assignment of the mortgage to Rice recited that the consider- 
ation for the same was $300. Before the note became due, Rice transferred the note 
and assigned the mortgage to Gooding, the other defendant, as collateral security for 
a loan of $1,200 made by Gooding to Rice. 

The plaintiff contended that Gooding was charged with sufficient notice to put him 
on inquiry, from the fact that an inadequate consideration was recited in the assignment 
of the mortgage from him to Rice ; and that he was entitled to redeem the same upon 
payment of the loan of $300. Held, that the recital of an inadequate consideration in 
the assignment does not amount to implied or “ constructive notice,” and is not alone 
sufficient to put Gooding on inquiry or prove fraud on his part. The plaintiff would be 
entitled to redeem only upon payment of the full debt of $1,200, for which the defend 
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ant Gooding held the mortgage note as security. Briggs v. Rice. Supreme Judicial 


Court. Decided December, 1880. Opinion in The Massachusetts Law Reporter, Boy 
ton, Mass., Jan. 26, 1881. 


Evidence. — Res Gestz.— Declarations of By-standers. — The indictment 
charged the defendant with being the owner of a game-cock, with intent to engage him 
in an exhibition of fighting. It appeared in evidence that the police found the defend. 
ant and a crowd of men collected in the defendant’s kitchen, and also found feathers on 
the floor and a game-cock with his wings trimmed ; but there was no other evidence of 
a fight having taken place, excepting the exclamations of the crowd when surprised 
by the officers. eld, that what was said ‘and done upon the irruption of the officers 
upon the company was admissible in evidence as part of the res geste. Commonwealth 


v. Ratcliffe. Supreme Judicial Court. — Opinion in The Massachusetts Law Reporter, 
Boston, Mass., Jan. 5, 1881. 


MICHIGAN. 
Negligence. — Contributory Negligence.— Coupling Cars. — ( Head-note.) — 


Defendant in error was a switchman in the employ of plaintiff in error, a railway cor. 
poration, over whose line of road cars of other lines, and of different construction, were 
frequently passing. A car in passing over the road, and belonging to another com- 
pany, and having what was known as double dead-woods, was attempted to be coupled 
by defendant in error, whose hand, while he was so engaged, was caught and crushed, 
There was some evidence to show that double dead-woods were more dangerous than 
others, and that the danger might be reduced somewhat by the use of what was known 
as a “stick.” Defendant, from his position, was called upon to couple all sorts of cars, 
Held, that the question of negligence on the part of plaintiff in error was erroneously 
submitted to the jury. 

The court (Cooxry, J.) said: “ One construction of car may render necessary a 
higher degree of care in coupling than another calls for; but there is no ground what- 
ever for imputing to this defendant or to any other railroad company legal negligence 
for that which was a necessity of its business, and which all persons in its employ must 
be presumed to have known was a necessity.” Mfichigan Central R. Co. vy. Smithson, 


Supreme Court. Filed Jan. 12, 1881. Opinion in The Northwestern Reporter, St. Paul, 
Minn., Jan. 22, 1881. 


Negligence. — Ferry. — Jurisdiction. — (Head-note.) — Where a ferry-man on 
shore was killed through the carelessness of a tug in running into a wire rope stretched 
across the river, and by which the ferry was operated, — Held, that the wrong was not one 
of which the Federal courts had exclusive jurisdiction, and that an action could be main- 
tained therefor in the State courts under sections 6724, 6725, Comp. Laws. A right to 
operate a ferry is a franchise, and, subject to the sovereign power to control the same, 
may be transferred by the grantee thereof. Conduct of managers of a tug in moving 
the tug directly across a ferry-track at night, without previous warning or whistle, held 
negligence. In action for damages from negligence, exercise of due care by plaintiff 
need not be shown by direct evidence ; but if the occurrence itself and the surrounding 
circumstances are sufficient to breed such inference, and the jury might draw it in the 
proper exercise of their functions, it is sufficient. Cause held improperly taken from 
the jury. Billings v. Breinig. Supreme Court. Filed Jan. 5, 1881. Opinion in The 
Northwestern Reporter, St. Paul, Minn., Jan. 15, 1881. 


Insurance.— Waiver of Condition.— Agent. — (/Head-note.) —F. was “s0- 
liciting agent” for defendant and another insurance company, with authority from 
defendant, as “ soliciting agent,” to receive and forward for its approval applications for 
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insurance. B. applied to him, at the same time, for insurance upon the same property 
against fire in both companies The agent filled up the application to defendant, which 
was signed by B., explaining to him how the question in regard to other insurance 
should be answered. ‘The application did not mention the contemplated assurance in 
the other company, but the agent was to notify defendant of it. Upon this application 
defendant issued its policy, and sent it to F. for delivery. He delivered it at the same 
time with the policy of the other company, defendant's policy not having indorsed on 
ita consent to such other insurance. J//e/d, that defendant was chargeable with its 
agent’s knowledge of the application for and issuance of the policy of the other com- 
pany, and that, by delivering its policy, without indorsing its consent to the other 
insurance, it waived as to such other insurance a condition in its policy avoiding the 
policy in case of other insurance unless its consent thereto were indorsed on the policy. 
Brandup vy. St. Paul Fire §& Marine Ins. Co. Filed Dec. 30, 1880. Opinion in The 
Northwestern Reporter, St. Paul, Minn., Jan. 15, 1881. ’ 


MISSISSIPPI. . 


Sheriff's Liability for Delay.— Agent. — This is a motion to make a sheriff 
liable for the amount of a judgment for $16,600, because of his failure to return on the 
proper day a writ of venditioni exponas issued upon said judgment. 

The sheriff had sold a small amount of property under the writ, but had delayed until 
Saturday before the Monday on which the writ was returnable to collect from the 
purchaser, K., the amount of his bid, seventy-five dollars. 

On Saturday K. applied to the sheritf for indulgence until Tuesday, which the sheriff 
declined to give without the consent of the plaintiff's attorneys. K. then applied to the 
attorneys of the plaintiff, who said to him, that whatever arrangement he could make 
with the sheriff would be satisfactory to them, but that they would not release the 
sheriff from any legal liabilities that he might incur, nor show him any favors. Return- 
ing to the sheriff, K. delivered only the first portion of this message, to wit, that what- 
ever arrangements were made between the officer and the purchaser would be satis- 
factory to the attorneys, suppressing the declaration that they would not release the 
sheriff from any legal liabilities nor show him any favors. 

Acting upon the message as communicated, the sheriff held the writ until Tuesday, 
and upon that day returned it with the money into court. 

Held, that the plaintiff's attorneys had permitted K. to act as their agent in the trans- 
mission of their wishes, thereby contributing to the omission of duty complained of, and 
that the action could not be maintained. Sims v. Quinn. Supreme Court, October 
Term, 1880.— The Weekly Clarion, Jackson, Miss., Jan. 20, 1881. 


MISSOURI. 


Compromise of Municipal Bonds of Doubtful Constitutional Validity. 
—Conflict between Federal and State Decisions. — The legislature of Mis- 
souri, by an act passed March 23, 1868, and known as the “Township Aid Act,” 
authorized the issue of township bonds, the bonds to be issued by the authorities of the 
county, and in the name of the county. At its October Term, 1875, in the case of 
Harshman y. Bates County, 92 U. S. 569, the Supreme Court of the United States he/d 
this act to be unconstitutional. At its October Term, 1877, in the case of County of 
Cass vy. Johnston, 95 U. S. 360, this ruling was reversed. At the April Term, 1878, of 
the Supreme Court of Missouri, that court, in the cases of The State, ex rel. Woodson, 
v. Brassfield and Webb v. Lafayette County, 67 Mo. 331, 353, adopted the ruling in 
Harshman y, Bates County, and still adheres to that view. April 12, 1877, the legis- 
lature passed an act authorizing counties, for townships, to issue new bonds, by way of 
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compromise, in lieu of any bonds issued under the former act. The State auditor 
having refused to register some bonds proposed to be issued by Randolph County’jg 
behalf of Sugar Creek Township, by way of compromise of a judgment which had 
been obtained in a United States Circuit Court in Missouri on bonds issued under the 
act of 1868, on the ground that those bonds were void, the Supreme Court of Missouri 
(per Henny, J.) said: “ We cannot say that a bond for the payment of money isg 
nullity, and does not create a debt which is even a subject of compromise, while there ig 
a court beyond the control of this court, and having jurisdiction in this State of suits 
on such bonds which holds them valid, and renders judgment upon them in favor of the 
holders. ‘Giving up a suit or any equivalent proceedings instituted to try a question, 
of which the legal result is doubtful, is a good consideration for a promise to pay a sum 
of money for an abandonment thereof.’ Parsons on Contracts, vol. i. p. 439. Ab 
staining from prosecuting a suit is equally as good a consideration, if the threatened 
suit is to try a question the legal result of which is doubtful. If the validity of the 
bonds is doubtful in consequence of the conflicting rulings of this court and the 
Supreme Court of the United States on the subject, then the county is authorized to 
compromise with the bondholders. If no doubt exists of their validity, the power is 
clear under the act of 1877. That power is mot restricted by the act to unquestionable 
claims, but by its terms extends to any bonds which had been issued; and while the 
statute could not be construed to empower the county to compromise, purchase, or 
redeem bonds issued without any color of authority, and manifestly creating no debt or 
obligation which the municipality was bound to pay, either in law or equity, the power 
given does embrace bonds, the right to enforce the collection of which is involved in 
such doubt as is created by the conflicting decisions of courts, neither of which is sub- 
ordinate to the other, and either of which has jurisdiction of suits on the bonds.” In 
accordance with this opinion a peremptory mandamus was directed requiring the auditor 
to register the compromise bonds, State, ex rel. Randolph County Court, v. Holladay. 
Supreme Court of Missouri. Opinion in The St. Louis Republican, St. Louis, Mo., 
Dec. 18, 1880. 


NEBRASKA. 


Mandamus to take Depositions.— Notice of Contesting Election.—A 
notice of contest of election which states that the contestant was an elector of the dis- 
trict, the points of contest, the office contested, and the date at which its duties com- 
mence, the person selected to take depositions, and the time and place of taking the 
same, is sufficient. The persons selected to take depositions, if they refuse to take testi- 
mony offered relating to the points of contest, may, after entering upon their duties, be 
compelled by mandamus to proceed. The State, ex rel. Ballentine, v. Penniston. Supreme 
Court, January Term, 1881. Docket No. 603. Reporter's office, Lincoln, Nebraska. 


Promissory Note.— Usury.— Attorney’s Fee.—A stipulation in a prom- 
issory note to pay a reasonable attorney’s fee for instituting and prosecuting a suit on 
the note in addition to legal interest is unauthorized by law, and void. Dow v. Updike 
Brothers. Supreme Court. January Term, 1881. Docket No. 613. Reporter’s office, 
Lincoln, Nebraska. 


Exception too General.— On the trial, L. offered in evidence a deed executed by 
the N. S. Company to G. B. H., which was objected to by G. as “irrelevant, immaterial, 
and incompetent.” Held, that such objection was too general to reach defects in the 
form, execution, or acknowledgment of such deed. Gregory v. Langdon. Supreme 
Court. January Term, 1881, Docket No. 614. Reporter’s office, Lincoln, Nebraska. 
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Debtor and Creditor. — Judgment Lien against Land owned by Wife.— 
In March, 1864, the plaintiff, Mrs. Roy, by her brother, purchased the land in contro- 
versy, with her own money, derived from the estate of her deceased father. The title, 
contrary to her directions, was taken to her husband George Roy, instead of herself, 
which fact she learned immediately upon the delivery of the deed, which was duly 
recorded. So far as shown, she made no objection, but permitted him to retain the title 
until August, 1877, when he conveyed it to a third person with the view of having him 
convey it to her, which he did in March, 1878. During the time George Roy so held the 
title he engaged in mercantile ventures, obtaining credit and contracting debts on the 
faith of his being the absolute owner of the land. These debts were put in judgment, 
which were liens on the land when George Roy parted with the legal title. Afterwards, 
executions were issued and levied on the land, which was about to be sold by the sheriff, 
when this action was brought to enjoin the sale. Held, that, as between Mrs. Roy and 
these creditors, their equity must be preferred, and the injunction denied. Roy v. 
McPherson. Supreme Court, January Term, 1881. Docket No. 615. Reporter's 
office, Lincoln, Nebraska. 


NEW YORK. 


Criminal Law. — Indictment. — Plea. — Robbery. — Evidence before 
Grand Jury. — The question of the sufficiency of the evidence upon which an indict- 
ment is found by a grand jury cannot be raised by plea to the indictment ; the reception 
by the grand jury of irrelevant or incompetent evidence cannot be pleaded, and the plac- 
ing in the hands of the grand jury the record of the examination certified by the com- 
mitting magistrate does not vitiate an indictment. 

Where evidence is not specially objected to as being inadmissible under bad counts in 
an indictment, the conviction is not rendered erroneous, the verdict being general, merely 
by reason of there being bad counts, provided some of the counts are good. The court, 
therefore, expresses no opinion as to the sufficiency of the counts alleged to be bad. 

Where the evidence justifies the jury in finding a felonious taking of a key from a 
person against his will and in his presence, by violence to his person, and by putting him 
in fear of immediate injury to his person, the charge of robbery in the first degree is 
made out; and the use which the robbers afterwards made of the key, even if in their 
minds at the time of the taking, cannot affect the question of their guilt. It was not 
important whether the robbers formed the plan of taking the key before they entered 
the room or put the owner in a state of fear, or whether it was an afterthought. 

Evidence of the burglary committed on the bank at the same time was admissible, 
for the purpose of showing that the prisoner was one of the gang who committed the 
robbery of the key. ; 

Having given evidence tending to show that the prisoner was on the premises while 
the robbery of the bank was going on, it was competent to connect him with the gang, 
by showing his previous complicity with them, and that his presence there when the 
crime was consummated was not accidental or innocent. Hope v. The People. Court 
of Appeals. Opinion in The Daily Register, New York, N. Y., Jan. 29, 1881. 


Contract.— Corporation — Payment in Stock. — Defendant, who was presi- 
dent of a railroad company, made a contract with one C., by which the latter was to 
build and equip a portion of the road for a certain sum in bonds and stock, and the con- 
tract was immediately assigned to defendant; with the full knowledge and approval of all 
the stockholders. The stock and bonds were issued, and defendant and others built and 
equipped the road at a less expense than the contract price. In an action to recover on 
_account of unpaid stock, — Held, that the stock held by defendant must be regarded a full 
paid-up stock. 
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Officers of a railroad corporation have a right to enter into any agreement to build its 
road and pay therefor in stock or bonds, and the contractor is entitled to the proportion 
in stock at its current market value at the time payment should have been made, and is 
not liable for the difference between that and its par value. Van Cott, Rec’r, v. Van 
Brunt. Court of Appeals. Decided Nov. 16, 1880.— New York Weekly Digest, New 
York, N. Y., Jan. 14, 1881. 


False Representations.— Mercantile Agency. — (/Zead-note.) —If a mer. 
chant furnishes to a mercantile agency a wilfully false statement of his circumstances or 
pecuniary ability, with intent to obtain a standing and credit to which he knows he is 
not entitled, and credit is extended to him in reliance thereon, he is as liable to any 
party defranded as if the false representations had been made directly to such party, 
The Eaton, Cole, § Burnham Co. vy. Avery. Court of Appeals. Decided Nov. 30, 1880. 
New York Weekly Digest, New York, N. Y., Jan. 21, 1881. 


Contract.— Debtor and Creditor. — Fraud. — Duress. — ( Head-note.) — The 
plaintiff, in pursuance of a secret agreement with defendants, entered into to induce 
them to unite with the other creditors of a firm (one of the members of which was his 
brother-in-law) in a composition of the debts ef the firm, gave them his negotiable note 
for the residue of the debt beyond the amount to be paid by the composition agreement. 
The defendants, having signed the composition, transferred the note before maturity to 
a bona fide holder. Plaintiff having been compelled to pay it, sued to recover the 
money paid, alleging that the defendants, taking an unfair advantage of his natural 
love and affection for his brother-in-law, and his solicitude to aid in the compromise, 
extorted the giving of the note. Held, that the agreement referred to was a fraud upon 
the other creditors, as much as if made directly between the debtor and such creditor, 
and being void as against public policy, the courts could not aid either party as against 
the other. Held, as to the claim of duress, that that doctrine can only be asserted in 
behalf of the debtor himself, or of a wife or husband or near relative of the blood of the 
debtor, who intervenes in his behalf, and that a person in the situation of the plaintiff 
cannot be deemed to have paid under duress. Solinger v. Earle. Court of Appeals, 
December, 1880. Opinion in The Central Law Journal, St. Louis, Mo., Jan. 28, 1881, 
followed by a note by Frank W. Peebles, citing American and English cases, 


Recording. — Mortgage. — Priority. — (Head-note.) — On the purchase of cer- 
tain premises, the grantee gave a mortgage to each of the five grantors, it being agreed 
by parol that neither of them should have priority over the others. One was paid, two 
of the others were recorded on the same day, and were afterward assigned to bona fide 
purchasers who had no notice of the agreement, and the assignments were recorded be- 
fore the recording of the remaining two mortgages. Held, that the assignees were pur- 
chasers whose conveyances were first recorded, and the unrecorded mortgages were void 
as to them. Decker, Boice, et al. Court of Appeals. Decided Dec. 14, 1880. — New 
York Weekly Digest, New York, N. Y., Jan. 28, 1881. 


Right of Third Party to sue on Contractin his Favor.— Mortgage.— 
( Head-note.) — W., K., and H. purchased certain lands from plaintiff, the deed being taken 
in the name of W., who gave back a purchase-money mortgage. W. subsequently con- 
veyed to K. and H. their interest in said lands, the deed stating the above facts, and 
also containing an assumption by K. and H. of their proportion of the mortgage and an 
agreement to pay the same. Held, that plaintiff could, as mortgagee, enforce this agree- 
ment, and that the conveyance furnished ample consideration therefor. Zand v. Ken- 


nedy et al, Court of Appeals. Decided Dec. 7, 1880. — New York Weekly Digest, New 
York, N. Y., Jan. 28, 1881. 
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Liability of Ship-owners for Damage to Cargo before sailing. — Compul- 
sory Pilotage. — Marine Expert. — Exception too General. — In a suit to re- 
cover damages to a vessel from a collision in a harbor, a nautical man cannot be called 
upon to testify as to his opinion upon evidence given by other witnesses, which covers a 
great variety of facts, and calls for a comprehensive and critical view of the testimony 
given, and the inferences to be drawn from the evidence of the witnesses. 

Where the vessel is not on its passage to or from the port, or at anchor, the English 
law of compulsory pilotage has no application. 

Where the vessel was not ready for sailing, and there was no obligation to employ a 
pilot, and he was not necessarily there, the defendant was not released from responsi- 
bility. 

Though a charge by the court that the sale at public auction, upon due notice 
given, is evidence of what goods were fairly worth in the absence of any other evidence 
was erroneous, the most which could be claimed being that the price at auction was 
some evidence for the consideration of the jury, yet a general exception, the defect not 
being pointed out, will not avail. Guiterman v. The Liverpool, N. Y., & Phila. Steam- 
ship Co. Court of Appeals. — The Daily Register, New York, N. Y., Feb. 2, 1881. 


Common Carrier.— Refusal to carry. — Remedy. — Mandamus. — (Head- 
note.) — A common carrier cannot refuse to carry property offered to him. But the 
remedy of the party injured by such a refusal is by action, and not by mandamus. 

O. being the owner of a quantity of crude oil, presented it to the agents of the defend- 
ant railroad for the purpose of transportation, but it declined to receive or transport it, 
although it had the necessary tank-cars unemployed, but which were detained unem- 
ployed to await the transportation of the same kind of property, offered by other parties 
ata less rate of compensation. Held, that O. might maintain an action for damages, 
but that the duty of the defendant could not be enforced by mandamus. People, ex rel. 
Ohlen, v. New York, gc. R. Co. Supreme Court, December, 1880. Opinion in The 
Central Law Journal, St. Louis, Mo., Feb. 4, 1881, followed by a full note by John D. 
Lawson, classifying many American and English cases upon carriers of goods and 
passengers, and mandamus. 


OHIO. 


Contract void as Wager.— Rescission— (Head-note.) —In August, 1872, C. 
sold and delivered to H. a horse, upon his written contract to pay therefor $140 one day 
after G. should be re-elected President of the United States ; but if G. was not re-elected, 
then the obligation was to be void. Before the election, H. returned and tendered back 
the horse in as good condition as when received, and demanded his contract, but C. re- 
fused to receive the horse or surrender the contract. Thereafter, H. kept the horse as 
bailee of C. After the election, at which G. was elected President, C. demanded the 
contract price of the horse, and on refusal of H. to pay, but while he was ready and will- 
ing to return the same, brought an action under the act of 1831 (1 S. & C. 664) to re- 
cover the value of the property. Held, that the transaction was a wager within the 
meaning of said act, and the contract was void. That H. might, before the election 
took place which was to determine the wager, rescind the contract by surrendering back 
the horse. After such refusal to take back the property, H. might elect to hold the 
property as bailee of C., and he is not liable under the statute for its value, unless it ap- 
pears that, at the time the action was commenced, he had refused to deliver him back, 
or done some act amounting to a conversion of the property to his own use. Harper v. 
Crain, Supreme Court, Jan. 18, 1881.— The Weekly Cincinnati Law Bulletin, Cincin- 
nati, Ohio, Jan. 24, 1881. 
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Bills and Notes. — Want of Consideration. — Res Adjudicata. — 
pel. — (Head-note )— In an action on a promissory note, the maker is not estopped 
from setting up want of consideration or fraud, by a judgment dismissing his petition 
on the merits, in an action brought to enjoin the negotiation of the note and to obtain 
its surrender and cancellation, although the matter set up as a defence was relied on ag 
the ground of relief in the petition. Cramer v. Moore. Supreme Court, Jan. 18, 188}, 
— The Weekly Cincinnati Law Bulletin, Cincinnati, Ohio, Jan. 24, 1881. 


Stock pledged as Collateral.— Transfer. — Conversion. — The plaintif 
and defendant were banking corporations, organized under the act of March 21, 1851, to 
authorize free banking (1 S. & C. 168). The plaintiff loaned to F., president of the 
defendant, $10,000, on his individual account, and received as security for the loan g 
certificate, owned by F., of two hundred shares of the capital stock of the defendant, of 
the par value of fifty dollars each. The plaintiff presented said certificate to the defend. 
ant at its place of business, and demanded a transfer of said shares to the plaintiff on 
the books of the company, which was refused ; whereupon the plaintiff brought an action 
against the defendant for the conversion of said stock, founded on said refusal to trang. 
fer the same to the plaintiff. Held, that the plaintiff was not entitled to said transfer, 
and, consequently, that the defendant was not liable for refusing to make or permit it, 
The Franklin Bank of Cincinnati v. The Commercial Bank of Cincinnati. Supreme 
Court, Jan. 18, 1881. — The Weekly Cincinnati Law Bulletin, Cincinnati, Ohio, Jan. 24, 
1881. 

PENNSYLVANIA. 


Nuisance. — Lead-smelting. — Equity. — Injunction. — Estoppel. — Ac. 
tion. — ( Head-note.) — The Courts of Common Pleas of Pennsylvania, under the act of 
1836, are clothed with full and independent chancery powers to restrain or abate nuis- 
ances where they affect private rights. Neither is the exercise of this power prevented, 
because the complainant may have a remedy by indictment or an action at law. 

Lead-smelting in a fertile district, destroying farming land, poisoning stock, pollut- 
ing the air with noxious and nauseating vapors, is a dangerous nuisance, and possesses, 
as in this case, every element necessary to call forth the exercise of equity powers. Such 
a nuisance should be enjoined. 

Where works, such as lead-smelting, are about to be erected, it behooves those about 
to invest their capital to select a proper locality. It is not the duty of one, ignorant of 
the true character of such works, who is afterwards injured, to notify the owners of such 
works at the outstart, that they will become a nuisance, nor does a failure so to do estop 
him who is thus injured. Appeal of the Penn. Lead Co. Supreme Court. Opinion 
(filed January, 1881) in Pittsburgh Legal Journal, Pittsburgh, Pa., Jan. 19,1881. 


Statute of Frauds.— Parol Contract concerning Land.—Guaranty by 
Assignor.— (Head-note.) — Actions will lie upon parol contracts concerning land, 
though they be such that specific performance of them will not be enforced. An as- 
signor for the benefit of creditors is liable upon his parol guaranty to a purchaser that the 
land sold contained a certain number of acres, although the assignee was not a party to 
the guaranty. Schriver v. Eckenrode. Supreme Court. Opinion (filed June 21, 1880) 
in Pittsburgh Legal Journal, Pittsburgh, Pa., Dec. 29, 1880. 


RHODE ISLAND. 
Landlord and Tenant.—Lease.—No Counterpart.— Entry and Rent 
paid. — The entry upon and payment of rent of premises demised by a lease signed by 
the landlord only, will bind the lessee to the full term and the rent therein declared. 


Providence Christian Union v. Elliott. Supreme Court. Opinion in The Reporter, Bos- 
ton, Mass., Jan. 26, 1881. 
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TENNESSEE. 


Will. —Intestacy as to Subsequent Property.—A testator in 1864 made a 
will, declaring, “‘ I have some property, real and personal,” and then giving the realty, 
by description, to certain of his brothers and sisters, and his personalty, all and singular, 
to them, also, by general devise; he subsequently acquired additional property, both 
real and personal, and died in 1876. Held, that as to all the subsequently acquired 
property, real and personal, testator died intestate. Sharp v. Allen. Supreme Court, 
September Term, 1880. — Southern Law Journal, Montgomery, Ala., December, 1880. 


Lien for Materials.— It is not the actual use of lumber in repairs to a building by 
the owner that gives the furnisher a lien, but the furnishing under a contract for that 
use; and the lien exists whether the lumber is used or not. Daniel v. Weaver. Su- 
preme Court, September Term, 1880.— Southern Law Journal, Montgomery, Ala., 
December, 1880. 


Bills and Notes.—Fraud.— Undue Advantage.—A note executed by a 
father to take up two notes of his son on which the names of the father and other 
persons were forged as indorsers, will be cancelled in equity, when it appears that the 
information of the forgery was suddenly sprung upon the father at a private interview 
brought about by the bank between him and the officers of the bank one of whom was 
a lawyer, no opportunity being given the father to consult with friends or obtain legal 
advice, and his state of mind being little short of mental aberration. Chilton v. 
Scruggs. Supreme Court, September Term, 1880. Southern Law Journal, Mont- 
gomery, Ala., December, 1880. 


Statute of Limitations. — New Promise.— Half Payment. — The payment 
of a distinct part of a barred debt, as the half, is not a recognition of liability to pay the 
residue, and will not revive it. Smith v. Carl. Supreme Court, September Term, 1880. 
Southern Law Journal, Montgomery, Ala., December, 1880. 


Homicide. — Self-defence.— Charge to Jury. — Where a party, by throwing a 
stone drawn from his pocket, inflicts a mortal wound upon the head of an assailant, 
who had fallen by the force of his own blow, but is in the act of rising to renew the 
assault, it is error to charge the jury that, to excuse the homicide on the ground of self- 
defence, “the danger must be imminent, apparent, and existent at the moment of the 
fatal blow.” Alsup v. State. Supreme Court, September Term, 1880.— Southern Law 
Journal, Montgomery, Ala., December, 1880. 


WISCONSIN. 


Bills and Notes.— Extension. — (Head-note.)—An agreement to extend the 
time of payment, for twenty or thirty days, of a past-due promissory note, is for a defi- 
nite period of at least twenty days. Hamilton v. Prouty. Filed Dec. 17,1880. Opinion 
in Northwestern Reporter, St. Paul, Minn., Jan. 8, 1881. 


ENGLAND. 


Liquidation. — Proof in.— Amount of, settled by Compromise in Ac- 
tion.— The trustee in a liquidation rejected a proof for £521 10s. 10d., presented by 
acreditor. The proof in question was for a sum which was agreed upon by the creditor 
and the debtors as a fair compromise of an action instituted by the creditor against the 
debtors in the Exchequer Division. The compromise was settled by counsel in open 
court, and an order was accordingly drawn up. The county court judge went into the 


istop. 

topped 

etition 

Obtain 

On ag | 

188], 

aintiff 

51, to 

of the 

Oana 

nt, of 

fend. 

ff on 

ction 

rans- 

isfer, 

it it, 

%, 

Ac. 

ct of 

1uis- 

ted, 

lut- 

Ses, 

uch 

out 

of 

ach 

top 

ion 

: 

ad, 

as- 

0) 

it 


226 REVIEW OF THE MONTH. 


evidence in respect of the creditor’s claim against the debtors, and came to the concly. 
sion that it was not such a claim as the creditor would have been entitled to succeeg 
upon if the action had been tried out ; and he accordingly rejected the proof. Held, on 
appeal, that it was competent for the court to go behind the order which had been 
made by the Exchequer Division upon the compromise, but that upon the evidence the 
creditor had a good right of action against the debtors. Lx parte Shiel; Re Blythe 


Brothers. Bankruptcy Division, Jan. 24, 1881. — Zhe Law Times, London, Jan, 29, 
1881. 


Will. — Bequest to Class or Individuals. Lapse.— Intestacy.— A he 
quest to W. A. for life, and after her death “ equally amongst all the children of R, Ls 
the child of W. W. and L. his wife, and A. W. the widow of H. S. W., share and share 
alike,” is not a gift toaclass. Held, therefore, that there was an intestacy as to the 
share of the child of W. W. and L. his wife, who had predeceased the testator. The 
principle in Re Chaplin’s Will, 12 W. R. 147, followed. Re Allen’s Estate; Wilson y, 


Atter. Chancery Division, Jan. 22, 1881.— Zhe Law Times, London, Jan. 29, 1881, 
The Weekly Notes, London, Jan. 29, 1881. 


Contract.—Restraint of Trade.—Injunction.— Executory Contract 
fulfilled by Subsequent Deed. — Construction. — ( //ead-note.) — B. and L., car- 
rying on business as ironmongers in partnership, agreed that the partnership should 
be dissolved ; that the stock and good-will should be taken by L., who would continue 
the business on his own account; and that B. would retire from the business, and not 
commence business as an ironmonger in Bradford, or within ten miles thereof, for ten 
years (exceptin Leeds, in which case he should not do business in Bradford directly or 
indirectly). The defendant within the ten years commenced business as an ironmonger 
at Leeds, and solicited customers of the old firm. Held, that an injunction ought to be 
granted only to restrain the defendant from soliciting the customers of the old firm, but 
not to restrain him from dealing with them. 

If parties made an executory contract, which is to be carried out by a deed after. 
wards executed, the real completed contract is to be found in the deed, and the former 
contract can only be looked at for the purpose of construing the deed. Leggott v. Bar- 
rett. Court of Appeal, July 27, 1880.—43 Law Times Reports, nN. 8. 641. 


Libel. — Innuendo. — Privileged Occasion.—Express Malice. — (Head- 
note.) — The manager of a branch of the C. and C. Bank refused to cash cheques 
drawn on other branches of the same bank, when presented by representatives of the de- 


fendants not known to the manager. The defendants, who were brewers, thereupon had 


printed and sent to about one hundred and thirty-seven of their customers and tenants 
occupying public-houses, the following circular: “ Messrs. H. & Sons hereby give no- 
tice that they will not receive in payment cheques drawn on any of the branches of the 
C. and C. Bank.”” This caused a run on the bank. The C. and C. Bank sued the de- 
fendants for libel, alleging, by way of innuendo, that the defendants meant (by the above 
circular) that the plaintiffs were not to be relied on to meet the cheques drawn upon 
them, and that their position was such that they were not to be trusted to cash the 
cheques of their customers. Held (Tursicer, L. J., dissentiente), 1st. That the primary 
meaning of the words in the circular would not support the innuendo, that the circum- 
stances under which the circular was sent were no evidence of a meaning attaching to 
the words other than the primary meaning, and that consequently there was no evidence 
that the circular was a defamatory document ; 2d, that even if defamatory, it was sent 
on a privileged occasion, and there was no evidence of express malice. Capital § 


County Bank v. Henty. Court of Appeal, May 14, 1880.—43 Law Times Reports, N. 8. 
651. 
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Statute of Limitations. -- Bankruptcy. — Mortgagee in Possession.— Ac- 
tion for Redemption and Account. — Principal and Agent.— In 1528, the 
plaintiff mortgaged freehold property to B.; in 1832, being about to reside abroad, the 
plaintiff gave a power of attorney to the defendant, a solicitor, to receive the rents and 
profits of all his property, and apply them in payment of incumbrances; in 1841, the 
plaintiff agreed to secure by mortgage, when required, a large balance due to the defend- 
ant; in 1845, the plaintiff became bankrupt. His assignee did not interfere with the 
mortgaged property, and the defendant continued to receive the rents and profits; in 
1849, the defendant took a transfer to himself of B.’s mortgage, to which the plaintiff 
was not a party; in 1865, the defendant wrote a letter to the plaintiff stating that he 
was willing to settle all accounts; in 1877, the bankruptcy was annulled, and the plain- 
tiff brought an action against the defendant for redemption, and claiming an account 
against him as mortgagee in possession, and, by amendment, as agent and trustee for 
him. The defendant pleaded the Statute of Limitations. Held, that on the bankruptcy 
the defendant ceased to be the agent and attorney of the plaintiff, and did not become 
the agent of the assignee; and that, had the assignee been entitled to make the defend- 
ant account, the plaintiff did not succeed to the assignee’s right; that the letter written 
in 1865 could not operate as an acknowledgment, so as to take the case out of the 
Statute of Limitations; and that both the assignee and the plaintiff were barred. 
Markwick vy. Hardingham. Court of Appeal, Aug. 3, 1880.—43 Law Times Reports, 
y. 8. 647. 


Admiralty. — Demurrage.— D. chartered a steamer, the Euzine, to bring a cargo 
of deal timber from Soderhamn to L. The vessel when loaded was to come to “ the 
port of: London, S. C. Docks, or so near thereto as she can safely get, and lie always 
afloat, and deliver the same on being paid freight.” The Euzine arrived at the docks, 
but was not allowed to enter them, as they were completely full. No room could be had 
in the docks for some time to allow the Euzine to have a berth there. The owners, 
therefore, applied to D. to name another dock ; but he declined to do so, as in fact timber 
unloaded and sorted at the Surrey Commercial Docks always bore a higher price in the 
market than timber unloaded and sorted elsewhere. The Euzine was taken to the Dept- 
ford Buoys (the nearest place where it could lie in safety afloat), and there unloaded, and 
the timber carried in lighters into the S.C. Docks. The owners then brought an action 
for demurrage, and also to recover the charges for the lighterage. D. insisted that the 
voyage could not be treated as completed till the vessel was within the docks, and that 
therefore no claim for demurrage could be sustained. Held, that a claim for demurrage 
could be sustained. Dall v. Nelson. House of Lords, Jan. 13, 1881.— The Weekly 
Notes, London, Jan. 29, 1881. 


Will. — Residuary Gift to Class.— Gift at Twenty-one. — Interim Dis- 
cretionary Trust for Maintenance. — Interest, whether vested or contin- 
gent. — ( Head-note.) — A testatrix gave her residuary real and personal estate to trustees 
in trust for sale and conversion and investment of the proceeds, and to hold the investments 
upon trust to pay the income thereof, “ or such part thereof as her said trustees” should 
“from time to time deem expedient,” in or towards the maintenance and education of 
her children until they should attain their respective ages of twenty-one years, then upon 
trust to pay and transfer the capital to her said children in equal shares, and to settle 
each daughter’s “share, whether original or accruing;” and the testatrix empowered 
her trustees to dispose of any competent part not exceeding one-half of “ the presumptive 
share of any of her children” for their advancement in life. The testatrix left three 
children, of whom two attained twenty-one, and the third died an infant. Held, that 
the infant did not take a vested interest in his one-third share of the residuary estate of 
the testatrix. In re Parker; Barker v. Barker, L. R. 16 Ch. D. 44. 
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Will. — Residuary Gift to Individual. — Gift at Thirty.— Interim Trugt 
for Maintenance. — Interest, whether vested or contingent. — ( Head-note.) -_ 
A testator bequeathed his residuary personal estate to trustees in trust for conversion 
and investment, and to pay the income to B. for his maintenance, and until he should 
attain the age of thirty ; and upon his attaining that age to pay or transfer the capital 
to him absolutely. B. survived the testator and died under thirty. Held, that B. took 
a vested interest. Jn re Bunn; Isaacson v. Webster, L. R. 16 Ch. D. 47. 


Mortgage. — Proviso for Reduction of Interest.— Mortgagee in Posse. 
sion.— Account.— Higher Interest.— Charge for Collection. — (/Head-note,) 
— Under a proviso in a mortgage-deed for reduction of interest on punctual pay. 
ment, @ mortgagee in possession through the default of the mortgagor is entitled, on 
the accounts being taken, to charge the mortgagor with the higher rate of interest, and 
also, in a proper case, with the commission paid to a receiver for collecting the rents, 
Union Bank y. Ingram, L. R. 16 Ch. D. 53. 


Penalty.— Loan payable by Instalments.— Balance due on Default.— 
( Head-note.) — Action by the plaintiffs on a joint and several bond executed by defend- 
ant as a surety for S. The consideration for the bond was a loan for £50; to which 
sum were added interest and expenses, together with a marginal sum representing a 
premium for the insurance of the debtor’s life, making a total of £70, which was to be 
repaid by annual instalments of £3 10s. for five years, if S. should so Jong live, the plain. 
tiffs taking the risk of his death. There was a condition attached to the bond that the 
balance of the £70 should immediately become due and payable, if any of the instal- 
ments should be in arrear and unpaid. The loan was made on June 1, 1877, and 
default was made in the payment of the instalment due on Dec. 1, 1878. The plain- 
tiffs thereupon brought this action to recover the balance of the £70. The defendant 
paid £3 10s., the amount of instalments in arrear, into court. //e/d, that the plaintiffs 
were entitled to succeed, as the provision that upon failure to pay an instalment the 
balance should become due was not a mere penalty to insure the payment of the instal- 
ments, but was a substantive partof the contract. The Protector Endowment Co. v. Grice. 
Court of Appeal, June 22, 1880. — 43 Law Times Reports, x. 8. 564. 


Assault. — Consent.— Submission. — The plaintiff was a domestic servant in 
the service of Captain and Mrs. Braddelt. In consequence of a suspicion entertained by 
Mrs. Braddell, she sent for Dr. Sutton, the other defendant, and requested him to ex- 
amine the plaintiff. The doctor did so without using any force, or doing anything more 
than was absolutely necessary for the purpose of the examination. The plaintiff 
strongly expressed her dislike to being examined, but offered no further resistance, and 
did what the doctor told her. She afterwards brought an action for damages for an 
assault against her master and mistress, and the doctor. The learned judge at the trial 
withdrew the case from the jury as against the master and mistress, and the jury found 
a verdict for the other defendant, Dr. Sutton. A rule was subsequently obtained to set 
aside the verdict and grant a new trial on the ground that the learned judge ought not 
to have withdrawn the case from the jury against any of the defendants, and that the 
verdict was against the weight of evidence. Held, by Lorgs, J., that a submission ob- 
tained through a belief that she was bound to obey her master and mistress, or induced by 
her master or mistress’s words or conduct, would be a consent to which the will was no 
party, and not such a consent as would justify the ruling of the learned judge. Held, 
by Linpxey, J., upon decided cases as well as upon the facts, there was no evidence of 
want of consent as distinguished from reluctant obedience or submission. The court 
being divided in opinion, the rule was discharged. Latter vy. Braddell and Wife, and 
Sutton. C. P. Division, Linpiey and Lorgs, JJ. Dec. 4, 1880.— The Law Times, 
London, Dec. 11, 1880. 
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Statute of Frauds. — Agreement in Consideration of Marriage. —Mem- 
orandum.— Previously to the marriage of the plaintiff and his wife C. W., negotia- 
tions for a settlement of C. W.’s reversionary property had been going on, but no 
articles or agreement had been signed. Three days before the marriage, M., a trustee 
of the wife’s property, wrote to the plaintiff, “I trust to you that all will be done as we 
should desire, and if from any cause you are tempted to marry before the settlements are 
signed, you will before the wedding write a letter to our solicitors contracting to settle 
on C. all her fortune coming to her eventually.” The plaintiff wrote to C.’s solicitors 
accordingly, ‘‘In the event of my marriage with Miss W. taking place before the settle- 
ments are ready, I agree to Miss W.’s fortune being settled on herself, subject, of course, 
to certain conditions, chiefly relating to myself and the children of our marriage (if any 
or otherwise) in case Miss W. should predecease me.” Held, that there was a sufficient 
contract in writing by the plaintiff to execute a settlement. Reference to chambers to 
settle the terms of the deed. Viret vy. Viret. Mains, V.C. November 18.—43 Law 
Times Reports, X. 8. 493; The Law Times, London, Nov. 27, 1880; The Law Journal, 
London, Notes of Cases, vol. xv. 132; The Weekly Notes, London, Dec. 4, 1880. 


Will —Wasting Securities. Leaseholds. — Conversion. Discretion to 
Trustees. — A testator directed his trustees to stand possessed of his real and personal 
property, upon trust for his daughter Emily King for her natural life, and subject 
thereto for her children. 

The will contained the following proviso: “It shall be lawful for my said trustees or 
trustee, in their or his absolute discretion, and if and when they shall think fit, but not 
otherwise, to sell and dispose of the said freehold and leasehold hereditaments, and per- 
sonal estate not consisting of money, . . . and, generally, in such manner as my said 
trustees or trustee, . . . at their or his discretion, shall see fit, and in every respect as he 
or they could sell the same if beneficially entitled thereto.” Part of the property con- 
sisted of leaseholds, held for short unexpired terms, which the trustees had not yet sold. 

The children contended that they were entitled to have the leaseholds converted at 
once; the daughter, that she was entitled to enjoy them in specie. 

Held, the tenant for life is entitled to the income of the unconverted leaseholds so long 
as the trustees, in their discretion, retain them unconverted. Theobald vy. King. Chan- 
cery Division. Nov. 27, 1880.— The Law Journal, London, Notes of Cases, vol. xv. 
p- 136; The Weekly Notes, London, Dee. 4, 1880. 


Bankruptcy. — Breach of Contract.— Measure of Damages.—The measure 
of damages in an action by the trustee in a bankruptcy for breach of a contract made by 
the bankrupt is not the amount of injury to the bankrupt’s estate in the hands of the 
trustee, but the amount which the bankrupt himself might have recovered. Ashdown v. 
Ingamells. Court of Appeal, June 5, 1880.—43 Law Times Reports, n. 8. 424. 


Consolidation of Mortgages.— One Mortgage ceasing to exist.— In this 
case R. and W., two members of the firm of R., W., & B., which afterwards became 
bankrupt, made an equitable mortgage of a leasehold house in the city of London to W. 
J. W. for securing £500 and interest. This house was held as part of the partnership 
property. 

A few months afterwards the firm mortgaged a leasehold house in M. Street to W 
J. W. for securing £200 and interest. 

The house in the city of London was held on a lease which contained a proviso for 
forfeiture and re-entry on the bankruptcy of the lessees. The firm having become 
bankrupt, the landlord entered and put an end to the lease. 
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Under these circumstances W. J. W. claimed in the bankruptcy to consolidate his two 
mortgage debts of £500 and £200, so that the house in M. Street should not be re. 
deemed until payment of both debts. 

Held, that there was no right to consolidate, on the ground that the first mo: 
had ceased to exist by the determination of the lease. Jn re Raggett; Ex parte Williams, 
Court of Appeal. Nov. 25, 1880.— The Weekly Notes, London, Dec. 4, 1880; The So. 
licitors’ Journal, London, Dec. 4, 1880. 


Debtor and Creditor. — Composition.—Valuation of Security. — Compo. 
sition on Balance of Debt.— Right to Proceeds realized beyond Composi- 
tion. — Where a debtor makes a composition with his creditors, and a secured creditor 
values his security and proves and receives a composition on the balance of his debt, he 
is not entitled to any surplus which the security may ultimately realize, such surplus 
being the property of the debtor, absolutely discharged from the debt. Couldery v. Bar- 
trum. Chancery Division. Nov. 30,1880.— The Weekly Notes, London, Dec. 4, 1880, 


CANADA. 


Partnership. — Dissolution.— Payments by Continuing Partner. — Indi- 
vidual Debts. — Appropriation. — Extension.— Discharge. — When a partner- 
ship has been dissolved, and one of the partners continues to deal with a creditor of the 
firm, and in such dealing the partnership and separate accounts are blended and mixed 
together, the payments made by the continuing partner, though without any express 
appropriation, must be applied to the partnership indebtedness. In this case, also, the 
retiring partner was held to be discharged by the giving of time to the continuing part 
ner, and leave was granted to add a plea setting up this defence, if deemed necessary, 


Buckell vy. McGuire. Common Pleas, Ontario, Jan. 14, 1881.— Canada Law Journal, 
Toronto, Ontario, Feb. 1, 1881. 


Admiralty. — Stranding to save Crew.— General Average.— Where a 
vessel was driven on a lee shore, and becoming disabled so that she could not work oft 
and after the anchors had been let go and had dragged until the vessel began to pound 
on the bottom, the master, with the view not of saving the cargo, but of enabling the 
crew to escape, headed her round to the shore, and, in consequence of the stranding, 
the cargo was saved. Held, that the cargo was not liable to general average. Dancy v. 


Burns. Common Pleas, Mich. Term, 1880,— Canada Law Journal, Toronto, Ontario, 
Jan. 15, 1881. 


Erratum. 


The numerals 1 on p. 83, and 2 on p. 96, of Tae American Law Review, 
Volume XV., in the number of February, 1881, should be enclosed in brackets. 
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